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CHAPTER. 22 


SECTION I j TITLE 
GENGRAL 


Section 1 of the Pension Act reads as follows: 


1. This Act may be cited as the Pension Act. 


REPRESENTATIONS AND EVIDENCE 


Several veterans organizations proposed that the term "war disabil- 
ity compensation" be substituted for the word "pension", Their recommen- 
ation was made on the premise that the word "pension" or "pensioner" 
implies a connotation of a dependant or one in receipt of an income as 
an act of grace. 

The organizations suggested also that, with the inauguration of 
the hetiend Pension Plan confusion would exist between compensation for 
a disability incurred during war service and the contributory type of 


pension payable under this Plan. 


COMMITTEE RECOMMENDATION 


(98) That there be no change in the wording of Section 1. Pension Act 


COMMENT 
Although the term compensation might fit the circumstances of 
those serving in the Armed Forces in peacetime, the term "war" would 
be unsuited to awards made for claims arising from peacetime service. 
On the other hand the status of the war veteran is such that, in 
\ 


your Committee's view, the term "disability compensation" does not 


adequately and accurately describe his circumstances. 


Your Committee is aware that inaccurate inferences may be drawn 
from the word "pension". However, the dictionary meaning relates it 
to a reward for merit, as well as to assistance based on financial nee 
The term "war disability compensation" is somewhat lengthy and 
does not commend itself to your Committee. Moreover, the point was no 


pressed strongly by any veterans group. In the absence of further 


suggestions, and in face of the demands on your Committee's time by 


oc§ 


nany other matters which those appearing regarded as being of a pres- 
sing nature, your Committee is not prepared to make any recommendation 


for change. 


as 


Your Committee is aware that there are other forms of "pension" 
under jurisdiction of the Canadian Government. It appears significant, 
however, that the original provision for pension under Canadian legis- 
jation was that provided in the Pension Act of 1919, as a provision 
for those who served in World War I, and their dependants. 

If change is needed because of confusion with other statutes, it 
could best be resolved sfter consultation with those responsible for 


administration of the other Stavu ves. 
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Representations and Evidence 


Chief of the Defence Staff: A further extract is made from the submission 


by the Defence Staff dated February 10, 1966 as follows:? 


In so far as we have been able to ascertain, there have 
been no regulations made pursuant to the Pension Act. 
Further, there would appear to be no consolidated Pension 
Board policy directives, and/or opinions. 


Similar complaints were made in other representations heard by 
your Committee. There seemed to be little general knoweldge outside of 
the Pension Commission regarding its written directives. 

It is significant that some witnesses reported, through sources 
they regarded as confidential, that they had become aware of the 
existence of directives which had apparently been issued by the Pension 
Commission for the guidance of its staff. Some examples are: 

(1) The War Amputations of Canada filed with the Committer 
a copy of what appeared to be a Commission Directive 
based on the Commission's Routine Instruction 66 of 
January 25, 1938, as amended by the Commission up to 
March 25. This was unsigned and undated. 

(2) The Hong Kong Veterans Association filed with the 
Committee a copy of Routine Instruction No. 65 dated 
Jamary 65th, 1928 dealing with assessments for pension 
for tuberculosis. 

Your Committee had brought to its attention, from various sources, 
other Pension Commission directives. It did appear, however, that the 
Veterans! Bureau of the Department of Veterans Affairs, the legal Services 
* ; ss ; ; , 
personnel of the Department of National Defence, and veterans organizations, 
were not in possession of a complete record of policy directives, the lack 
of which seriously hampered their work in furthering apnlications for pen- 


nersoniel or their denendants. 


ale) 
C7 ae | 


sion on behalf of veterans, servi 
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Representations and Evidence 


Canadian Pension Commission: In his appearance before your Committee 
Prednis S celtet B ea al ee tobe teed 


under date of March 25, 1966, Mr. T.D. Anderson, Commission Chairman, 


ee 


referred to what he termed "directives" of the voriiie: Lon Miia tas, 


issued to Commission staff and, on an occasional baris, bo velomime ov canie 


zations and others outside the Commission. 


He explained that these directives dealt with procedure and went 


on to say: 4 


Yes, and they would not cover what is requested in a number | 
of these briefs, I think perhaps I made a point the other | 
day, when we were discussing this question of confining our 
interpretations to certain sections of the Act, how impossib 
this would be with these particular sections,and more than 
that, it would have the effect of restricting the Commission 
in the broad discretion which the Act deliberately gives the 
I think my point is this that it is not our prerogative to ct 
fine legislation which parliament thinks should be left broa 
and general discretion. 
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COMMITTEE RECOMMENDATIONS 


(99 ) 
(100) 


(101) 


( 102) 
* 


( 103) 


That Section 8 of the Pension Act be retained. Regulations 


That the Commission publish Medical Advisory Branch Direct- 
ives setting out policy with respect to the operation of th: 


Branch. These would include: Medical 

Advisor 

(a) The existing Table of Disabilities issued in the Branch 
form of one or more of such Medical Advisory Directives 


Branch Directives. 


(bo) Full information with respect to the basis upon 
which Attendance Allowance, Clothing Allowance, 
and other supplementary benefits are paid. 


(c) Policies with respect to the application of medical 
opinion in regard to entitlement claims, where 
feasible. These Medical Advisory Branch Direc- 
tives, numbered and indexed for ready reference, 
should be issued to District Offices of the Com- 
mission, Veterans' Bureau, Department of National 
Defence and veterans organizavions and should be 
available to applicant and others acting on their 


behalf. 
That the Commission publish Pension Law Directives, setting Pension 
out Commission policy in respect of adjudication on pension Law 
claims. These should be issued for each basic area into Directives 


which pension claims can be divided. The existing policy state- 
ments and directives should be re-written and included in them. 
Unwritten policies which have been followed by the Commission 
should be set out in these, where feasible, and when new poli- 
cies are adopted these should be issued in the form of such 
Directives, as required. 


There should be a system of mumbering and indexing for ready 
reference and distribution and availability should be on the 
same scale as that recommended for the Medical Advisory Branch 
Directives. 


hat the Commission issue Supplementary Benefit Directives, Supple-~ 
setting out the policy under which benefits under the Act, mentary 
other than basic pension entitlement, may be granted, including Benefit 


dependent parents, re-married widows, unpaid balances, adminis- Directives 
tration of pension, division of pension, last illness and burial 

grants, compassionate awards, and retroactive awards. Such Supple- 
mentary Benefit Directives should be made available and distributed on 

a basis similar to Medical Advisory Branch Directives. Like the others, 
they should be numbered and indexed. 


That the Commission issue Administrative Instructions governing its Adminis- 
general administration. These instructions shonle be numbered and trative 
indexed but ordinarily would not be distributed outside of the Instruc- 
Commi.ssion. tions 
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Comment 

The Pension Commission has made no use of Section 8, in that 
it has not made regulations in respect of the procedure to be 
followed in matters coming before the Commission. 

The complaints heard by your Committee concerning the lack of 
published directives did not refer specifically to the type of regu- 
lations as envisaged in Section 8 of the Act, and your Committee noted . 
little direct objection regarding the lack of knowledge in respect of 
procedures. The time may come, however, when the Pension Commission 
will decide to make use of this Section to define these procedures. In 
the meantime, the Section should be left available to the Commission. 

The chief criticism in this area, by those appearing before your 
Committee, concerned the nolicy of the Pension Commission which resulted 
in an irregular distribution outside of the Sorrission of its di- 
rectives and instructions. Alternatively, in regard to some critical 
aspects of pension policy, the Commission did not issue written instructio 
at all. 

Your Committee found that the Commission has issued some directives 
and instructions. These were not the type of "regulation" envisaged under 


Section 8 of the Act, and did not require approval of the Governor-in-Coune 


or promulgation through the Canada Gazette. It was the view of your Commi 


that this type of informal directive should be expanded, and sets of ins-~ 


tructions distributed in an orderly manner. 


I h ane 
n the recommendations set out above your Committee has suggested 


Medical Adviso i 
we aL At ry Br P ; . p 
y Pranch Directives, Pension Law Directives, and Supplemen- 


‘ ns 
tary Benefit Dir ivi 
LU Virectives. These are Suggested divisions only. 
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Comment 
It is appreciated that every directive or instruction will not warrant 
the same distribution. While there are some suggestions for distribution 
in the recommendations, the basic requirement is that not only the Com- 
mission and those working with it have all necessary information readily 
available, but that applicants for pension and those assisting them have it 
also. Your Committee does not see why anything that will bear upon the 
result of an application for pension should be withheld from the applicant 
in the normal course of events. Certainly, all resolutions of the Commis- 
SAO statements of policy, and approaches to interpretation should be made 
known.to those whose interests are affected thereby. It is difficult to 
spell out all the requirements of this situation, and difficult to legis- 
late it into effect. Extending the right will not do it. The answer lies in 
the administration of the Commission itself, and can best be worked out there. 
Your Committee reviewed the Report prepared by the Methods and Inspection 

Division of the Department of Veterans Affairs in August, 1960 under the 
title "Project No. 16", dealing with administrative procedures. This report 
recommended the institution, by the Commission of a Standard Procedure Manual 
to describe the procedures required to carry out the work of the Commission. 
This Report cited four advantages of the manual as follows: 

First, the preparation of such a manual has, in itself 

a salutary effect. The scrutiny which each operation 

receives in the process of writing a procedure is 

important for it usually discloses improvements and 

shortcuts which can be incorporated in instructions. 

Second, the increased standardization should not only 

promote economy in office operations but should also 

ensure a standard of service consistent both within 

itself and with Commission policy. Consistency in the 

way policy is applied by clerical workers is much more 

easily achieved by written and formal instructions than 


by word-of-mouth instructions issued as individual 
problems arise. 


Comment 


Third, the training of new employees will be facilitated 
sn that mich more self-teaching will be possible with 

a manual and less time-consuming and expensive individual 
coaching by supervisors. As nearly as possible, instructi 
should be written in such a manner that any intelligent 
person (with the necessary basic qualifications) can carry 
through a job with little or no personal instruction. 


Fourth, a procedures manual will permit all CPC employees 
to broaden their knowledge of the Commission's work. They 
will be able to study and trace any system or procedure 
beyond its application solely to the sections in which 
they work. This will help break down the insularity that 
impedes the transfer of employees from section to section 
as promotion opportunities present themselves. 

Your Committee determined that the Commission had accepted the 
recommendation to prepare what it termed "standard practice instructions" 
lowever, apart from engaging a staff assistant for this purpose, no progr 
had been made on the project at the date of your Committee's enquiry into 
this aspect of the work of the Commission, i.e. January 12th, 1966. 

Your Committee's recommendation that the Commission issue Administra 


Instructions is in line with the recommendation made by the Methods and 


Inspection Division in its report of August, 1960. 
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REGULATIONS 


REFERENCES 

1. Proceedings of Committee Sessions, Volume III, page L.87 

2. Ibid, Volume IV, page N8 

3. Proceedings, Special Committee on Veterans Affairs, 1946, page 89 


le Proceedings of Committee Sessions, Volume V, page AA~19 
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CHAPTER 2) 


CLOTHING ALLOWANCE 


GENERAL 
Clothing Allowances are provided under Section 30(2) and (3) 


of the Pension Act as follows: 


A member of the forces in receipt of pension on account 
of an amputation of the leg at or above a Symes' 
amputation is entitled to an allowance on account of 
wear and tear of clothing of one hundred and eight 
dollars per annum; and a member of the forces in 
receipt of pension on account of an amputation at 

or above the wrist is entitled to an allowance on 
account of wear and tear of clothing of forty-eight 
dollars per anmm. 


A member of the forces in receipt of pension for any 

other disability for the relief of which any apnliance 
must be worn or treatment applied that causes wear and 
tear of clothing may, in the discretion of the Commission °* 
be granted an allowance in respect of such wear and tear n 
exceeding one hundred and eight dollars per annum. 


REPRESENTATIONS AND EVIDENCE 
Some veterans organizations made representations to your 
Committee on two matters affecting clothing allowance as follows: 
(1) The amount of the allowance 
(2) Extension of the allowance to certain categories of the di 


War Amputations of Canada: The prepared brief expressed the view that t 


allowances were inadequate and suggested that the extra wear and tear on 


$1) 4 thaas f ‘ } 
suit of clothes for a leg or arm amputation was at least $200 per annum, 


whereas the Act provided balances of 108 per annum for a lez amputation 


dh 
and $48 per annum for an arm ammutation. 


‘Masa A + + mI 
4N1S Association made a further recommendation as follows: ! 


Clothing Allowance : The Pension Act, Section 30(2) provi 
that amputation cases are entitled to clothing allowance 
On account of wear and tear of clothing as follows: 


leg Ammutee - 


~l08 per annum 
Arm Amputee - 


A 
» 48 per annum 


858 


REPRESENTATIONS AND EVIDENCE 
The Pension Commission, in setting ont the Table of Disabili- 
ties has interpreted this Section to mean that the maximum 
annual clothing allowance which can be paid to an amputee is 


108 despite the fact that he may have undergone amputation 
of more than one limb. 


Section 30(2) does not appear to make any such limitation and 
states only that a member is entitled to an annual allowsnce 
for amputation of a leg at 3108 and of an arm at 38. The 
restriction is found in the Table of Disabilities, page 23, 
which states: "The maximum which may be paid is 5108 per 
annum", Tiere does not appear to be any logical basis for 
this restriction. If a veteran has undergone amputation of 
an arm and a leg, he is being compensated for the leg, which 
provides the greater of the two allowances, 


Recommendation: The Act states that this allowance is to 
compensate for wear and tear on clothing. Tle amonnt provided 
for wear and tear for a leg amputation is %108 per annum which 
presumably inclides damare rot only to pants, but also to shoes, 
socks, etc. The allowance for an arm amnutee is 48 per annum 
which presumably makes provision for damare to suit coat, sport 
jacket, shirts, etc, It would seem appropriate, thrt a m'Itinie 
‘amputee would be entitled tc the maximum of clothing allowance 
for each amputated limb, 


Royal Canadian Legion: A prepared brief recommended as follows: # 


It is recommended that this section be amended to include 
pensioners suffering from conditions which render it im- 
possible to wear ready-made farments. ‘le are particularly 
concerned about tubercular veterans who have undergone 
corrective surgery (thoracoplasty cf seven ribs or more) to 
stop the advance of the disease. ‘This procedure was frequently 
used in the 19)0-S0's. Many of these operstive cases have 
to purchase tailor-made clot»ing in order that they may be 
presentable in public. Some of these pensioners have spinal 
curvature and/or cther deformities made necessary to permit 
them to a maximin collapse of the affected lung. In such 
cases, depression caused by the removal of the rib under the 
arm makes it almost, impossible for the pensioner to wear a 
proper fitting readv-made suit or sports jacket. Je submit 
with our presentation photopraphs to illustrate these 
deformities ececes 


We submit that in this instance it isn't a case of wearing a. 
brace causing wear and tear, but it is part of the treatment 
that the man has received. “re res'1t is the same in that it 


costs the pensioner more money to clothe himself than it would 
if he did not have the disability. 
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WIPIRSENTATTCNS AND EVIDENCE 


HISTORY 


ie have suggested that it may be that the Commission can, 


by interpretation, rrant this clothing allowance. If, however, 


on carefiil examination it is found that the legislation does 
not permit it, even by the widest interpretation, we would 


recommend that consideration be given to amendinrs the lerislation 


so that these people can receive some benefit from this 
clothing allowance provision, 


The Royal Commission on Pensions and Re-Establishment, 1923-2) , 


referred in its report to the matter of wear and tear caused by 


artificial appliances. The following reference was made: 3 


Another factor urged as not being fairly provided for 

is the additional wear and tear of clothing caused by 
artificial appliances. Nowhere has the Commission been 

able to find any satisfying evidence that this feature 

was considered in preparing the Table of Disabilities, 

In Great Britain a special allowance for clothins is made 

on application in individual cases where actual loss on that 
account is shown. A letter from the Pensions Board dated 
February 13, 1920, to the Secretary, Amputation Club of 
Vancouver, was put in evidence, one paragraph of which was: 


In the matter of wearing apparel there appears to be 
very fair cause for further consideration in all 
cases where pensioners must of necessity be burdened 
with an orthopaedic appliance. It is felt that this 
matter sholild be dealt with along lines similar to 
the supply of surgical boots and appliancés.. Your 
Communication is, therefore, being passed to the 
Department of Soldiers! Civil e-establishment for 
consideretion, 


A letter from a Toronto surgeon was put in at Winnipeg (706) 
which cast scme doubt on the probability of there being any 
serious loss on account of wear of clothing, but, without 
referring in detail to the evidence, the Commission is 
convinced that the claim has merits and is one of the 


matters which calls for reconsideration of the Table of 
Disabilities, 


EEE ———— rr ———— 


—— OO 
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HISTCR 


This matter was discussed by the Special Committee or > nsions, 


Insurance and Xe-establishment, 192h, Mr. Stewart "obbs, representing isel 


the War Amputations Association, gave evidence befcre the Jommittee, as 

follows: * ' 
We sent out a circular to every amputation case askinpg him 
to state what, in his opinion, would be the extra cost of 
the wear and tear on clothing. I happen to be the President 
of the Toronto Branch, and we rot replies from some },00 men 
there. The averare of the replies, throwing out the extrava- 
pant ones, and averagins up the reasonable, worked out to 
somewhere between 355 and $60 a year for leg amputations, 


and to about %22 te %2h a veer for an arm amnutetion, who 
wears the arm, 


The Parliamcntary Committee, in its recomrendstion of «uly 1C, l2h, 
adopted the recommendation of the Ralston Commission to the effect that toc 
Table of Disabilities be amended to provide a special allowance fer clothing 


This recommendation was incornorated into the Pension Sct in 1°25 


as Section 27 (3) as follows: 6 


A member of the Yorces in receipt of pension on accomnt of 
an amputation of the leg above a Symes! amnutatior shall be 
entitled to an allowance on acccunt of weer and tear of 
elothine of fifty-four dollars per annumj3 and a memver of 
the orces in receint of pension on account of an amputation 
at or above the wrist shall be ertitled to an allowance 

on account of wear and tear of clothinre of twenty-two 
dollars per annum . 


The provision for clothin; allowance was extended in 1928 by 


tH 
\O 
ine) 
[ee 


addition of the following: ” 


26() A member of the Forces in receipt of pension for any 
other disability for the relief of which anv enpliance 
must be worn or treatment applied which causes wear 
tear of clothing may, in the discretion of the Com- 
mission, be sranted an allowance in respect of srich 
wear and tear not exceeding iS per annum, 
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HISTORY 
The annotation explainin: this stated: ° 
The proposed amendment exteridinr the discretion of the 


Commission to make grants in any case in which there 
may be special wear and tear by reason of treatment. 


There have been no changes for the provisions for clothing allowance 
under the Act since the. amendment of 1928, except for increases in the 


amounts, approved from time to time, 


COMMITTEE RECOMMENDATIONS 


(10h) 


(105) 


That Section 30(2) of the Act be amended to provide that 
a bi-lateral amputee receive clothing allowance at the 
maximum rate for one amputation plus one half of the 
maximim rate for his second amputation. 

That Section 30(3) of the Act be amended to provide that 
where, because of » nensionable disability, a pons ioner 
mist wear specially-tailore’ garments, an allowance be 


granted in respect of the alditional expense involved. 
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General 


Parliament has accepted the principle since 1925 of providing 
special allowance for wear and tear of clothing. This, in the view of 
your Committee, was partly in recognition of the fact that pension itself 
was intended to replace earning power lost by the pensioner due to his. dis 
bility, and that additional costs attributable to the disability, includin 
clothing, should be provided for the pensioner. 
Bi-lateral Amputees 


Section 30(2) of the Pension Act, as written, is not clear. It state 


that an allowance of $108 per annum will be paid "on account of an amputat 
of the leg" or $8 per annum "on account of an amputation at or above the 
wrist". The Pension Commission has interpreted this to mean that, where a 
pensioner has a bi-lateral amputation (both legs) he is entitled to the al 
ance of $108 only. Your Committee presumes this interpretation to be base 
the assumption that the amputation of a second leg would not cause more we 
and tear than that of the single leg, | 

An artificial leg causes footwear to become misshapen and is respons 
for excessive scuffing of the toe cap of a shoe. It results also in more 
the usual amount of holes in stockings and in trouser legs. Your Committe 
considers that, in general terms, the wear and tear caused by an upper- 
limb prosthesis is particularly noticeable in shirts, sweaters, suit coats 


and overcoats. This wear and tear will normally develop at the wrist, for 


or elbow. 


Your Committee accepts the view that a double-leg or a double-arm 


am : : 
putee would not experience twice the wear and tear of a single arm or 


amputee. He would, however, find that the 


chaffing and fraying of his cle 
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COMMENT 
General 


from two lower or two upper prosthesis would be more in extent than for a 
Single prosthesis, Accordinply, your Committee has seen fit to recommend 
that, for a bi-lateral amputee (arm or leg), the allowance should be increased 
by one half the maximum rate paid for a single amputation. 
Special Garments 

The Pension Act, as written, is specific in stating that clothing 
allowance can be paid only for wear and tear of clothing. Your Committee 
suggests that the principle should not necessarily be restricted to wear 
and tear, but should take into account also any pensionable condition which 
causes additional expense for the pensioner, In other words, the basic 
pension is based on the degree of his disqualification in the unskilled 
labour market. If he has extra expense by reason of the need to purchase 
special clothing, an additional allowance in this respect would be fully 
justified. Accordinvly, your Committee has suggested that Section 30(3) 
of the Act be expanded to provide clothing allowance. not only where there is 
wear and tear arising out of use of an appliance or because of treatment, 


but also to meet the needs for specially-tailored garments, where such exists. 
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CHAPTER 25 


PENSION FOR WIDOW ON 
DEATH OF A PENS TONER 


GENERAL . 


Section 36(3) of the Pension Act provides as follows: 


36(3). Except as otherwise provided in this Act, the widow of 
a member of the forces who was, at the time of his 
death, in receipt of a pension in any of the classes 
one to eleven, inclusive, mentioned in Schedule A, or 
who died while on the strength of the Department for 
treatment and, but for his death, would have been in 
receipt of pension at the rate so provided for any of 
those classes, is entitled to a pension as if the 
member had died on service whether his death was 
attributable to his service or not, if 


(a) she was married to him before he was granted 
of such pension, and 


(b) her marriage to him took place after the grant 
of such pension, and 


(i) his death occurred one year or more after 
the date of the marriage, or 


(ii) his death occurred less than one year after 
the date of the marriage and the Commission 
is of the opinion that he had, at the date 
of such marriage, a reasonable expectation 
of surviving for at least one year thereafter; 


but no payment shall be made under this subsection from 
a date prior to that from which pension is payable in 
accordance with Section )2.# 


Briefly section 36(3) provides that, where pension is in payment 


in any of the pension classes 1 to 11 *¥*® inclusive in Schedule A, or 


where a pensioner has died while on the strength of the Department for 


treatment and, but for the death, would have been in receipt of pension 


— —_ ee ee ee 
— — eee — eee eee ee — 
—_— — 


* Section 2 sets out the provision uncer which tic payment of a pension 
arisine from death may b: made retrorctive. The provisions of this 


sdction are under discussion here. 


## Class 1 is 98% to 100%; Class 11 is 48% to 52%. . 
For purposes of this Section those in Classes 1 to 11 will be referred 
to as in receipt of pension of 50% or greater, although the minimum 
percentage required under Class 11 is 8%. 
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at the rate so provided in any of these classes, or where the pensioner's 
death was attributable to his service,pension may be paid to a widow at 
widow's rates under the Act provided that: 


1. She was married to the pensioner before pension was 
granted; or 


2. Her marriage took place after the grant of such 
pension, and the death occurred one year or more 
after the date of marriage or if less than one 
year, the Commission is of the opinion that, at 
the date of marriage, the pensioner had a reason- 
able expectation of surviving for at least one 
year thereafter. 


The provisions for a widow as explained above apply in the same 


manner to children of a deceased pensioner as provided in Section 26(7) 


which reads as follows: 


The children of a pensioner who has died and at the time 
of his death was in receipt of a pension in any of the 
classes one to eleven, inclusive, mentioned in Schedule A 
or who died while on the strength of the Department for 
treatment and but for his death would have been in receipt 
of pension in one of the said classes, are entitled to a 
pension as if he had died on service whether his death 

was attributable to his service or not. 


For the purposes of this Chapter of the Report, reference to widow 


Shall be taken to include dependent children. 
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REPRESENTATIONS AND EVIDENCE 


Royal Canadian Legion: The Legion forwarded to your Committee a 
resolution on this subject, approved at its 1966 Dominion Convention, 


which read as follows: 


Pensions for Certain Widows not Otherwise Entitled : 
BREAS in theory at least the whole intent of the 

pension legislation is to equate the amount of compen- 

sation with the actual degree of disability; and 


WHEREAS in practice the legislation defeats this 
objective by limiting the widow's pension to those whose 
husbands had at least a 8% disability (and a 50% 
pension), thus unjustly ignoring the widow (and 
children) of those who had even as little as 1% 

less than the stipulated 18%; 


THEREFORE BE IT RESOLVED that the Pension Act be 
amended to provide pensions for the dependants of 
deceased pensioners where the rate of pension at the 
time of death was below 8%, such pension to bear the 
same relationship to widow's pension under Schedule B 
as the assessment of the pensioner's disability bore 
to 100% pension. 


This resolution dealt with the continuation of pension on the death 
of the pensioner from causes other than the pensionable disability, where 


pension was in payment of less than 8%. 
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HISTORY 


The original provision in Canada for pension for a widow following 
the death of a pensioner was in Section 2) of the 1914 Pension Regula- 


tions. This section read as follows: | 


2h. 


This provision for automatic pension extended only to widows of. 
pensioners in class 1 or 2, which comprised ratings of 100% down to 80%. 
The pension rate for a widow was fixed at one class below that of the 
pensioner. For example, the widow of a 100% pensioner in receipt of pension 
of $480. per annum would draw pension at 80% or $38h. The widow of a pen~ 
sioner at 80% or $38. per anmum would draw pension at 60% or $288. ° 

The Pension Regulations were revised under date of June 2, 1916; 


and the following provision was made in respect of pension for widows. ? 


If a member of the forces to whom a pension has been 
eranted in either Class 1 or in Class 2 dies, leaving 
a wife to whom he was married at the time of his 
incurring the disability in respect of which his 
pension was granted, or a woman occupying at the said 
time the position of a wife within the purview of 
regulation 18, ov leaving children bv such wife or 
woman, the pension for the Class next below that granted 
the said member shal.l. be given said wife or woman, 
and the allowance on behalt of any child or children 
shall be contimied subject to the restrictions as to 
age as provided by Regulation 19. On the marriage 

of the wife or woman her pension shall cease, but she 
shall be entitled then to a gratuity equivalent to 
one year's pension, 


If a member of the forces to whom a pension has been 
granted in any of the classes 1 to 5 dies, leaving a widow 
to whom he was married at the time of his incurring the 
disability in respect of which his pension was granted, or 
a woman occupying at said time the position of wife within 
the purview of Regulation 18, or leaving children by such 
widow or woman, such widow or woman shall be entitled, unti 
re-marriage, to pension at the rates set forth for widows 
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in Schedules C and D appended hereto, and shall also be 
entitled to draw the allowance for each child at the rates 
set forth in Schedules C and D appended hereto. If the 
children do not live with such widow or woman the allowance 
for them may be paid to a guardian. On the re-marriage of 
the widow or woman her pension shall cease, but she shall 
be entitled then to a gratuity of an amount equivalent to 
one year's pension. Orphan children of such member of the 
forces shall be entitled to allowances at the rates set 
forth in Section 17. 


The revised Regulations provided separate scales of allowance (Schedules 
C and D) ranging from $80 per annum for the widow of @ private up to 
$2,160 for the widows of Commodore and higher ranks (Naval) ond Drigediers 
General and higher ranks (Militia). The basic rate of $80 was 80% of the 
100% pension of $600. Hence, the principle of paying widows at approxima- 
tely one class below the 100% pensioner, as in the 191) Pension Regulations, 
was maintained. 

In a document entitled "Canadian Pensions and Proposed Bill with 
Remarks" believed to have been prepared by Mr. Kenneth Archibald, legal 


Adviser to the Board of Pension Commissioners, the principle of payment of 


% 
pension to widows was enunciated as follows: 


So much for the soldier himself. The same arvurents might 
be used in favour of the widow and children of a member of 
the forces when he dies or is killed. Reparation for 

his death mst be paid to them, not because the country 

is grateful to the soldier or to them, but because the 
soldier, by having given service to his country, has earned 
the payment of a debt to his widow and children. The 
soldier, had he lived, would have been obliged, both morally 
and legally, to the payment of this debt, and the country 
having accepted the services of the soldier, mst assume his 
cbligations when he dies in the performance of his duties. 
The principle of debt, therefore, is the strongest part 

of the foundation of pension law. 


moe; ton tee cree ean ies eee ee wm ee a ey SS 
a as ws het on on on a ee ee at ee ee ee 


ces 86 and 87, (Basic Rate) 


ca) 
DCAt 


>< 
Le) 


See Volume II, Chapter 13, 
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The principle, it would seem from this explanatory note, was that 
where a soldier's death was due to service conditions, a pension should 
be paid to the widow. This same principle applied where a soldier was 
awarded a pension and then died, in that the widow was entitled to a pen- 
sion if the death was due to service. An automatic feature was included 
if pension was in payment at 80% or more, .in that pension could continue 
for the widow, even if there was no direct evidence of service relation= 
ship in the pensioner's death. This feature was presumably justified on 
the presumption that, because of the severity of the disability, in most 
instances it is probable that there would be relationship, and pension 
could be paid to the widow without the necessity of her having to prove 
the attributability of his death to a pensionable condition. 

The provision for pension for pensioners' widows was contained in 
Section 33(2) of the original Pension Act of 1919, and read as follows: ? 

Subject to paragraph one of this section, the widow 

of a pensioner who, previous to his death, was pensioned 
for disability in any of the Classes 1 to 5 mentioned in 
Schedule A shall be entitled to a pension as if he had 
died on service whether his death was attributable to 

his service or not, provided that the death occurs within 
five years after the date of retirement or discharge or 
the date of commencement of pension. 

The annotation regarding this Section of the Act was as follows?:°® 

There is no change in the law except that the death of 


the pensioner mist now take place within five years from 
the date of retirement or discharge. 


This Section and Section 33(2) continue the principle of 
insurance for five years after discharge in so far as men 
disabled 80% or more are concernad. 
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The Royal Commission on Pensions and Re-establishment of 1923-192) 


examined this provision in the legislation, and reported on the reason 1923-2) 


for its adoption, as follows: q 


The grounds for thig unusual feature in pension legisla- 
tion were apparently: (1) The impossibility of a man with 
an 80 percent disability being able to lay up anything 
‘for his family and children; (2) The circumstance that 

the necessary care of the almost totally disabled husband 
would prevent the wife from earning anything to increase 
the family income; (3) The helpless position of the wife 
and children who had acquired a certain sense of security 
from this regular though restricted pension income, and 
who were abruptly deprived of it by the death of the fa- 
ther; (l,) The probability that the total or nearly total 
disability would weaken the resistance of the pensioner 
and thus contribute toward hastening his death, even though 
the immediate cause was not associated with his service 
disability; (5) It is also said that the provision had 
reference to men severely handicapped by a war injury such 
as the amputations and blind who were particularly liable 
to accident in civil life and for whom the Section pro- 
vided a form of insurance for a limited time until they 
accommodated themselves to their new condition. 


These grounds, when summarized, show two general reasons 
for giving relief to the dependents even though the death 
was not due to sarvice; (1) because the magnitude of the 
husband's disability prevented making ordinary financial 
provision for the future; and (2) because the magnitude 
of the disability, or the handicap caused by it, may have 
had some indirect influence in causing death even though 
definite evidence of this is lacking. 


This automatic provision for continuation of pension to a widow where 
a pensioner died from causes other than a pensionable disability extended 
at mae time only to those in receipt of pension of 80% or more, and only 
if the death occurred within five years after date of commencement of 
pension. 

In discussing the question of whether or not this time limit should 


be removed, the Royal Commission's report stated as follows: 
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The suggestion is that the pension be continued to the 
dependents in case of need, but, basically, pensions are 
not granted because of the need of the applicant but 
because service was a material factor in the death or 


disability. 


The Commission considers that to continue disability 
pensions after death, from a cause not connected with 
service, is such a radical departure from well-recognized 
pension principles that it is not warranted in recom- 
mending the further extension, 


The legislation was amended under date of June 27th, 1925, to extend 
19% 


the provision that pension would be paid to widows of pensioners of 80% 
or more, provided the death occurred within 10 years after the date of 

retirement or the commencement of pension. Previously the legislation 

required that the death mst occur within five years of such date.? 

An amendment in 1928 '° inserted the words "or who, except for the 
provisions of sub-section 1 of Section 29 of this Act, would have been 
in receip! of pension in one of the said classes". This amendment was 
required by reason of the fact that sub-section 29(1) provided that when 
the pensioner was taken on treatment strength, his pension was automa- 
tically suspended and in lieu thereof, he received treatment allowances. 
In the case of a death of a pensioner in classes 1 to 5 during hospita- 
lization, therefore, the pension would be under suspension and if he died 
from causes other than his pensionable disability, his widow would not 
be entitled to the automatic pension provisions. This was presumably 
an oversight in the legislation, and the amendment was designed to 
protect the widow by granting the same entitlement while the man was 


on hospital strength as if he was in receipt of pension, 
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The 1933 amendment ll provided that a widow could receive pension 
1933 
if she had been married to the deceased prior to January lst, 1930. In 
effect this replaced the previous tenure clause with the new provision 
that pension would go automatically to a widow where the pensioner was 
in receipt of pension of 80% or more so long as she married him prior 
to the first day of January, 1930. 

The 1936 Parliamentary Committee on Pensions and Returned Soldiers’ 

| 1936 


Problems heard representations requesting that widows of pensioners 
receiving Basdaen 50% and 80% be included in the automatic provision 
for widow's pension when a pensioner died from causes other than his 

eal cheatin disability. The Amputations Association submitted the fol- 
lowing telegram which was printed in the evidence. |* 


Major C. G. Power, 
Hon. Minister of Pensions and Chairman, 
Soldiers Parliamentary Committee, Ottawa, Ont. 


Amputations Association of the Great War ask your Committee 
earnest consideration for the widows of classes one to eleven 
these wonderful women who care for Canada's war disabled de- 
serving of recognition for the worthy and courageous service 
they have rendered to our comrades Stop Day by day our com- 
rades pass away worrying about how their wives and children 
will be cared for six ex servicemen lying dead in Toronto 
tonight Canada's was disabled and widows are looking to your 
committee for help and security for the future regret I 
cannot be with you to press the claim of these post war 
heroes stop Widows amputations and blinded ex servicemen 
congratulate you as chairman of nineteen thirty-six committee 


God bless you sir in your great task. 


Rev. Sidney E. Lambert OBE, Dominion President, 
Amputations Association of the Great War 


The submission submitted by the Amputations Association stated as 


follows in part: e 
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On behalf of seriously disabled pensioners and, particu- 
larly, amputations and blinded soldiers, we now desire 
to comment especially on the necessity of consideration 
for the widows of pensioners not only in Classes 1 to 5, 
but from there down to and including Class 11, that is 
SO percent:-= 


(1) Pensioner disabled to the extent of 50 percent or more 
must perforce be in the seriously disabled class and, 
as such, have strictly limited opportunities of mate- 
rially supplementing pension income and of making pro- 
vision for the future of their families. 


(2) It has been definitely established that, generally 
speaking, it has been impossible to establish the 
direct relationship between war-time injuries and 
premature deaths of pensioners in this group. 


A major amendment was made in this clause in 1939 by extending the 
automatic provision to widows of pensioners who were in receipt of pen- 
sion of 50% or more. Previously this clause had applied only to widows 
of pensioners who were in receipt of pensions of 80% or more. '* 


Subject as in this Act otherwise provided, the 
widow of a member of the forces who was at the 
time of his death in receipt of a pension in any 
of classes one to eleven inclusive mentioned in 
Schedule A of this Act or who, except for the 
provisions of subsection one of section twenty- 
nine of this Act, would have been in Heceiyt oof 
pension in one of the said classes, shall be 
entitled to a pension as if he had died on 
service whether his death was attributable to his 
service or not, provided that she was married 

to him prior to the first day of January, 1930, 
end provided also that no payment shall be made 
under this subsection prior to the first day of 


July, 1939. 


The annotation. in connection with 1939 amendment read as follows: |3 


The only changes from the present subsection are indicated 
by the words underlined. This change is necessary for the 
purpose of extending the provision of the subsection for 
the benefit of the widow of a member of the forces whose 


husband was in receipt of a pension at the rate of fifty 
percent or over at the time of his death. 
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By Order in Council PC 5/3655 dated May 15, 19, the deadline for 
the marriage of a pensioner from World War I was extended from January 1, a 
1930, to May 1, 19hh. 

By an amendment to the legislation in 1957 the so-called marriage 
deadline was removed from the Act, leaving the provision that pension en 


would be granted to a widow unless the marriage took place before the 
disability pension was granted to her husband or, af the marriage took 
place after the award of pension, the husband mst have remained alive 

for at least one year after marriage, or if he died earlier, the Commis- 
sion must be of the opinion that, at the time of marriage, he had meek te 


able expectation of survivinz for at least one year. The amended sections 


etre at réad ae follows: !° 


36(3) Except as otherwise provided in this Act, the widow of 
a member of the forces who was, at the time of his death, 
in receipt of a pension at the rate provided in Schedule A 
for any of classes one to eleven or who died while on the 
strength of the Department for treatment and, but for his 
death, would have been in receipt of pension at the rate 
so provided for any of those classes, is entitled to a 
pension as if the member had died on service whether his 
death was attributable to his service or not, if 


(a) she was married to him before he was granted a 
pension, or 


(>) her marriage to him took place after the grant of 
such pension, and 


(i) his death occurred one year or more after the 
date of the marriage, or 


(ii )his death occurred less than one year after 
the date of the marriage and the Commission 
is of the opinion that he had, at the date 
of such marriage, a reasonable expectation 
of surviving for at least one year thereafter; 


but no payment shall be made under this subsection from a date 
prior to that from which pension is payable in accordance with 


section )2. 
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37. Except as otherwise provided in this Act, in any case 
where pension may be awarded under Section 13 in respect 
of the death of a member of the Forces, his widow is 
entitled to a pension if: 


(a) She was married to him before he was granted 
a pension for the injury or disease that resulted 
in his death, or 


(b) Her marriage to him took place after the grant 
of such pension and 


(i) his death occurred one year or more after the 
date of the marriage, or 


(ii) his death occurred less than one year after the 
date of the marriage and the Commission is of 
the opinion that he had, at the date of the 
marriage, a reasonable expectation of surviving 
for at least one year thereafter. 


No further changes have been made in this provision of the Act to this 
date. 
The principle concerning payment of automatic pension to widows of 


pensioners who died from causes other than a pensionable disability was 


discussed in the House of Commons on December 15, 1945. The Honourable 
Jan A, Mackenzie, Minister of Veterans Affairs, made the following statement 


The reason for the stipulation of fifty percent---- 

and I believe I was here when this change was made---~ 

was that there was a presumption that when disability 

was fifty percent or moré, war injuries or war disabilities 
might have been a contributing factor in the cause of death. 


On September 17, 1957, Brigadier J.L. Melville, Chairman of the Pensio 


Commission, prepared a memorandum dealing with a request that dependants of 
all pensioners in receipt of an award under the Pension Act should be pensi 


on the death of the pensioner, irrespective of the cause of death, or of t 


percentace of pension in payment. 


Brigadier Melville's statement in part 
18 


follows: 


History 
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It is necessary, in the first instance, to review the 
basis on which the dependents are pensionable at the 


present time, and then to examine the effect of this 
recommendation, 


The dependents of a member of the forces who has 
died are pensionable when death is attributable to 
service, irrespective of the rate at which pension 
is in effect at the date of death. 


There is a second and a most beneficial provision 

in Section 36(3) of the Act. This provides that 
when pension is in payment at 50% or more at the date 
of death, the widow and children are pensionable 


irrespective of the cause of death. This provision 


in the Pension Act is a most generous one. 


MI e argues that "when a pensioner in classes 
12 to 20 inclusive dies he is just as dead as the persons 
in classes 1 to 11". For classes 12 to 20 inclusive, 
pensions are paid at from 5% to 5% inclusive. 


To examine one simple case, a pensioner may be in receipt 
of a 5% award for flat feet, incurred during a limited 
period of service in Canada. The proposal advanced would 
mean that if he died from any cause whatsoever, his widow 
and children should be pensionable although obviously 
his death would have no relationship whatsoever to the 
pensionable condition. 


The main reason for the present provision in the- Act 

is that pensioners of 50% or more are seriously 
disabled, and it is considered the pensionable condition 
might play a part, however small, in death. 
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(106) 


(107) 


nded to provide that a widow or child Proportd 
That the Act be ame p proper 
Widow If 


of a member of the forces who was, at the time of his if 
less tha 


death, in receipt of a pension of less than 48%, and such 
death is not attributable to service, be awarded pension 
in proportion to the extent of the assessment in payment 
to the pensioner at the time of his death, such proportion 
to be calculated as a percentage of the pension under 
Schedule B of the Pension Act; (except that where, under 
this recommendation, pension would be payable at $75 or 
less per annum, one final payment be made in the equi- 
valent of two years pension, ) 

That the Act be amended to provide, where pension is in 
Pension 
ontinu 
Depende! 
Parents 


Brother 
Sisters 


payment to a dependent parent or dependent brother or 


sister on behalf of a member of the forces in receipt 
of pension and that member dies, such pension be con- 
tinued at the full rate permissible under the Act (or 
ata lesser rate at the discretion of the Commission) 
if the member's death was attributable to his service or 


if the pensioned disability was assessed at 8% or greater; 


and that, if the death was not attributable to service, or 


the assessment was less than 48%, the pension for the de- 


pendent parent, or brother or sister be awarded in pro- 


portion to the extent of the assessment in payment to the 


pensioner at the time of his dzath, such pension to be 


calculated on the maximum pens; on payable under Schedule B 


of the Pension Act or at such -€Sser amount in the discretion 
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of the Commission; (except that where, under this recommen- 
dation, pension would be payable at $75 or less per annum, 
one final payment be made in the equivalent of two years 


pension.) 
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COMMENT 


GENERAL 


Your Committee has examined the historical development of this 
Section in order to determine the basis on which a widow * of a pensioner 
is entitled to continuation of pension when that member dies. It has 
been a basic principle of pension law in Canada that when a member of 


the forces dies during his service, and such death is attributable to or 


incurred during war service, or is in some way related to peacetime service, 
a pension is paid to the widow or other dependants. This is based on the 
concept of reparation, in that the country mst assume the member's moral an 
legal obligations for the support of his dependants, should he die while 
in the service during wartime, or should his death be in some way related 
to service in peacetime. 

Where a member is released from the forces, is awarded a pension | 
and then dies, his widow is entitled to pension if it can be accepted 
that the death was in some way connected with military service. Thus, 
the principle that applies in the award of a pension to a widow for a 
member who dies while in the service is carried over, and can be applied 
to an instance where a member is awarded a high disability pension, and 
then dies. 


Your Committee notes that, since 1914, pension legislation for mem- 


bers of the forces has contained what might be termed an "automatic pro- 


vision" that where a pensioner was in the high disability bracket (80% 


or more) and dies, it would be considered that there was a relationship 


between death and his disability. 


= =. = a ae = se ee eee —_— ew ee ae ew ee lew lel 
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* Throughout this Section 


reference to widow sh 4 is ie 
dependent children, depe Sha’. include reference to 


ndent parent and dependent brothers and sisters. 
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Comment 

This permits widow's pension to be paid without the formality of 
having to prove that the death was, in actual fact, attributable in 
some way to the pensionable condition. 

The Royal Commission on Pensions and Re-establishment of 1922-2), 
called this an "unusual feature in pension legislation" and stated that 
the grounds, in summary, were to provide pension for dependants, even 
though the death may not have been due to service, firstly, because the 
magnitude of the husband's disability prevented him from making satis- 
factory Pinanoi ak provision for the future, and, secondly, because the 
disability may have in some manner contributed to the cause of death, 
even though there may be no definite evidence to this effect. 

The amendment of 1939, which extended the automatic provision from 
coverage for pensioners of 80% category down to the 50% category, pre- 
served the "contributory" rnrinciple, i.e., dependants of a high disabi- 
lity pensioner were entitled to a continuation of pension on his death 
on the basis that there was a relationship, although not a direct one - 
between the death and the pensionable condition. This is verified by 
the statement made in the House of Commons on December 15th, 1945, by 
the Honourable Ian A. Mackenzie, Minister of Veterans Affairs, to the 
effect that "there was a presumption that when disability was 50% or 
more , war injuries or war disabilities might have been a contributing 
factor in the case of death." * 

Where the pensionable condition is of severe proportion the logic 
of this feature of the legislation is readily perceived. The fifty per- 


cent level has been arrived at after due consideration of the problem 


% See page 877 hereof. 
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Comment 


and no doubt, after a review of statistics and medical opinion. In any 
event, your Committee does not consider itself qualified to state dogma 
cally where the line of demarcation should be drawn. Fifty percent is 
the established figure and your Committee cannot substantiate a reduc- 
tion or an increase in it. It therefore, in its recommendations, leave 
this aspect of the matter as it now stands. | 

It may be of interest that, as of September 30th, 1966, the divisi 


of pensioners in two groups was as follows: 


Pensions in Payment Number of 
Percentage Pensioners 

Less than 5 en soem 
50% 10 34,352 
1S 13.0 

20 17,296 

25 75393 

30 9,120 

35 3,087 

lO 6,203 

45 291 

Total 

50% or 50 9,01 
More 55 $A 
60 3,669 

65 73 

70 2,118 
3 

44535 
i 601 

863 

ee 169 

5,650 

Total 


Grand Total 
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ent 

Your Committee considered the question of whether it would be 
feasible to extend pension on an automatic basis to widows of pensioners 
who die when in receipt of pension of less than 8%. It is understandable 
that, to the widow of a pensioner with an assessment just below the 18% 
cut-off figure, a sense of injustice might prevail by reason of the fact 
that she is unable to qualify for full pension for lack of a few percent- 
age points in assessment. 

Your Committee makes two observations in this regard: Firstly, in 
all Peet at etter where an arbitrary level is required, those who fail to 
reach this level by a small margin can legitimately claim some inequity. 
Nevertheless, arbitrary levels impose this type of selection and leave 
no aie. Secondly, under Section 25 of the Pension Act, consi- 
deration could be given to the award of full pension where compassionate 
circumstances exist. 

Vested Right 

Your Committee considers that a widow and other dependants have a 
vested right in a pension awarded to a member of the Forces for disabi- 
lity. This right is based on the premise that, by reason of injury, di- 
sease or aggravation thereof where such were attributable to, incurred 
during, or related to military service, the pensioner' s earning capacity 
was reduced in his lifetime y usually during his most productive years . 

The dependants of that pensioner should have a moral and legal right 
to be maintained through the earning capacity of that member, and when the 
earning capacity has been reduced, and replacement thereof is made by 


way of pension, the dependant has a vested right in that pension. 
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Comment 


This vested right applies to the pension paid to the denendants 
while the member is alive, and when he dies, should continue to annly 


during the lifetime of a widow and dependent parents and dependent bro- 


thers and sisters, and during the pensionable age in the case of children. 
Pension is an integral part of the economic life of a family.. Pen- 
sion, and the causes from which it arose, in one degree or another affect 
the entire life of the pensioner -- and likewise that of his wife, family © 
and other dependants. The effect of this does not disappear on the death | 
of the pensioner, but is continued to the extent that the widow and other 
dependants are subject to the effects of the results of the member's 
service. While this effect will vary in degree and extent, it is always 
present. To a man earning $5,000 a year, for example, a )O percent pen- 
sion of $100 a month represents a significant portion of what he has to 
live on. To deprive his family of the financial help that he received 
while alive not only places his dependants in a position of facing’a 
larger problem of re-adjustment, but in effect terminates the acceptance 
of responsibility on the part of the state, arising from the service of 
one who was the cornerstone of the family economy. In effect the view 


is adopted that the family's right to expect anything from the pensioner 


terminates with his death. 


The famil i i } 
y has a vested interest in the pensioner's estate and in 


all that he was. The cut-off of assistance by way of pension on death 


of the pensioner fails to take Proper account of the larger implications 


of his responsibility. 


Comment 

Where a pensioner dies from a pensionable disability or where de- 
pendants receive automatic pension by reason of the fact that pension 
was in payment at 50% or more, pension is awarded on the presumption 
that the disability was a contributing factor in the death. Therefore, 
it is entirely justifiable that pension be paid at the full rate, as. 
at present. 

The "vested right" principle would of course apply to the dependants 
of pensioners in receipt of 50% or more, but it is not necessary to make 
it applicable, in that the "contributory" principle takes precedence. 
When, however, this "contributory" principle does not apply, in that the 
pension was in payment at less than },8%, the dependants would still be 
entitled to a portion of pension on the "vested right" principle. 

Admittedly, they would have entitlement only to the percentage to 
which the pensioner's assessment had indicated that he was disqualified 
in the unskilled labour market. Your Committee considers, notwithstand- 
ing, that the vested right should be recognized, and has made a recommend- 
ation accordingly. 

To summarize, where a pensioner's death is attributable to service, 
or where the "contributory" principle applies by reason of the fact that 
pension was in payment of 50% or more, the dependants are entitled to 
the full rate of pension. Where the pension was in payment at a rate 
of less than 50%, they would be entitled only to that portion of pension 
which should be theirs by reason of their vested right, i.e», the per- 


centage of pension being paid to the pensioner at the time of his death. 


886 


887 


PENSION FOR WIDOW ON 
DEATH OF A: PENSIONER 
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CHAPTER 26 


PENSION ~ CHILD TAKING A COURSE OF INSTRUCTION 
GENERAL 


Section 26(1)(b) of the Act provides for continuation of pension to 


age 2] for a child taking a course of instruction. The section reads as 


follows: 


26(1)(b) When such child is following and is making 
Satisfactory progress in a course of instruction 
approved by the Commission, in which case the 
pension may be paid until the child has attained 
the age of twenty-one years. 


REPRESENTATIONS AND EVIDENCE 
War Amputations of Canada: This Association submitted the following 


recommendation concerning the continuation of pension for children 


undergoing education:! 


~ Recommendation No. 7 = Children's pension to be continued 
to age 30if following a course of training, 


The Pension Act provides that ye nsion can be extended for 
children beyond the age of 16 if mde, and 17 if female, 
where such children are pursuing a recognized course of 
training. This extension is suspended when the child 
reaches age 21. 


This Association submits that a child continuing to undergo 
university or other training after age 21 is still a financial 
dependent of the pensioner. Therefore, pension should continue 
in payment on behalf of such child until the training is 


completed. 


In many instances the suspension at age 21 comes at a time 
when the child has reached his or her crucial years in so far 
as financing the training is concerned. For example, the 

age at which many students enter university is now 19. The 
average university course is four years. Therefore, the 
limitation of the Pension Act which requires that pension 

be suspended at age 21 would normally come at a time when 
the university student is only half-way through the 
prescribed course, and when it is still incumbent upon the 
pension to cambtinue financial sponsorship. 
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Representations and Evidence 


This Association would wish also to make comparison with 

the Education Assistame Act, which permits a continuation 
of training allowances until] the child reaches his or ner 
30th year, Accordingly, when the pension for an orphaned 
child under the Pension Act is suspended at age 21, the 
training allowmce under the Education Assistance Act may 
be increased on behalf of such child until he or she 

reaches 30, Conversely, in the case of a child of a pensioner 
who is still living , the pension which is continued beyond | 
the ages of lo andi? respectively for education purposes, 

is discontinued at age 21, despite the fact that such child 
is still undergoing a course of training. 


| 
4 
| 
{ 


The Association respectfully requests that consideration be 
given to continuation of the payment of pension on behalf of 
children undergoing training, so long as education authorities 
will certify that such training is in the best interests of 
all concerned, 


lir, Jack McIntosh, N.P:: Mr, McIntosh expressed the view that the age Limit 
should be removed in order that youth be encouraced to secure all the 
education their ability warranted. He referred specifically to Canada's 
need for specialists. 

Mr. H.W. Herridge, M.P.: Mr. Herridge expressed the view that the Act 
should not be change i in this respect, and that those seeking inigher 


education should secure their income from other sources, 
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COMMITTEE RECOMMENDATION 


(108) That Section 26(1)(b) of the Pension Act be amended 
to provide that pension may be continued on behalf 
of a child*® undergoing a course of instruction up 
. Pension for 
to aze of 25 years, or to the date which may be Child 
Continued to 


necessary to enable him to complete the academic Age 25 When 
Under going 


year in which he attains that age, provided that: - Course of 
Instruction 
(a) the Commission may extend the period oe 
prescribed above where it is satisfied 
that because of ill health or other 
good cause the student was unable to 
resume or commence a course of ings 
truction in an educational institution 
within the time limit; and 
(bo) the pensioner continues to contribute 
the major share, where possible, of whe 
financial requirements for maintcnance 
and costs associated with the student's 


schooling. 


cot emt eee, ees ne ee a | eee aR SRE ee ee 
ee 


* Includes dependent child and orphan cl .4. 
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COMMENT 

Your Committee considers that the use of the arbitrary age of 
twenty-one for discontinuation of pension for a student attending a 
course of instruction is outdated. ‘the age of twenty-one was first 
cited inthe original Pension Act of 1919. At that tims pension could 
be continued for a boy over the age of sixteen or a girl over the age 
of seventeen if making satisfactory progress in a course of instruction, 
provided that the parents could qualify on the grounds of inadequate | 
financial resources. The amendment of the Act in 1951 abolished the 
means test in cases of application for continuation of pension for 


students, although the cut-off age of 2l was maintained, 


The average of the years spent by students has increased substantially 
since this provision was placed in the Pension Act in 1919. In addition, 
more students are continuing their education beyond the secondary school 
level than was the case then. The average age for graduation from 
university has also increased, In the view of your Cominittes,. it was 
probably never realistic to assume that a student would finish his 
university training at age 21, There is even less justification for 
using this age as a cut-off for pension now, 

Your Committee considers that pension legislation should take 
cognizance of the trend of the fifties and 


Sixties towards higher educatio 


Considerable emphasis has been placed upon financial support for universit 


in Canada, and for the students who attend those universities. The provisic 


uncer discussion should be amended to at least maintain its position relat 


to what must have initially been intended, 


° . . P 
vome veterans organizations appealing before your Committee drew 
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Comment 


attention to the provisions of the Education Assistance Act, particularly 
in regard to the age limit. This Education Assistance Act, which is ad- 
ministered under the Minister of Veterans Affairs, provides tuition and 
financial assistance for children of persons who were killed or died 
while serving, or of pensioners who have died, as a result of service. 
Under this Act, the assistance may be continued until the student attains 
the age of 25, and the Minister may extend the age limit beyond 25 years 
under certain circumstances. 

It seems reasonable that the continuation of pension for children 
under the Pension Act should be subject to the same time limits which 
apply under the Education Assistance Act. .The purpose of the Education: 
Assistance Act, as stated in Section 3 thereof, is to "make allowances 
to or in respect of students to enable them to continue within an 
educational institution, their education or instruction beyond 
matriculation, secondary school graduation or equivalent education". 
There is no means test and, although the Legislation is designed to assist 
children of a deceased menber of the forces, there is no suggestion that 
it is a financial welfare measure in any sense. It is, so far as your 
Committee can determine, a means of financial support for children on 
whose behalf a pension is in payment (at least up to the age of 21 years) 
because their father's death was relaed to service. When the pensionable 


child reaches the age of 21 years assistance umer the Education 


Assistance Act ig increased to provide additional allowances during the 


period the child is going to school. 
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Comment 

Children assisted under the Education Assistance Act are provided 
with financial support over and above that available under the Pension 
Act, presumably on the grounds thet the parent who served and was 
responsible for maintenance is deed. Thus, such children are receiving 
an additional benefit over and above the children of pensioners who are 
disabled. 

This, in view of your Committee, is quite proper. The purposes of 
the Education Assistance Act are not parallel with those of the Pension 
Act. The Education Assistance Act is designed to provide assistance 
for education. The Pension Act is designed primarily to provide 
financial support. However, the Pension Act does contain supplementary 
provisions, one of which is to provide additional pension while the child 
is undergoing a course of instruction. 

Here, the similarity between the Education Assistance Act and the 
Pension Act is recognizable. Both serve the purpose of special 
assistance for pensionable children who are students. In this respect, 
therefore, your Committee cannot see the logic in cutting off the 
pension for children under the Pension Act at age 21, when this is compare 
with the time limits of the Education Assistance Act, which may be 


continued to age 25, and beyond 25 in certain circumstances. 


It may be argued that the use of the word "child" in the Pension Act 
implies a responsibility to pay pension only up to the age of 21 years. 


This, in the view of your Committee, does not seem valid. There is ample 


Justification for regarding a child continuing with his education as 


remaining in a state of dependency upon his parents, ‘The age of 16 


89) 


Comment 


(17 in the case of a girl) under modern conditions is a reasonable age 
at which to terminate dependency if the child is going to work for a 
living; not however if the child remains in school or university. 
In the meaning of the Education Assistance Act a "child" may be 
25 years of age or more, the only criterion being whether that child 
requires financial assistance for his education. The application 
of the same principle under the Pension Act is proposed by your Committee. 
The recommendation of your Committee concerning the time limit for 
continuation of pension for children taking a course of instruction is 
based on the principles set out in the Education Assistance Act, Section 
5(1) and Section 6(3) which read as follows: 
5(1) No allowance or costs shall be paid under this 
Act in respect of a student who has attained 
the age of twenty-five years except in so far 
as may be necessary to enable him to complete 
the academic year in which he attains that age. 
6(3) The Minister may extend the period prescribed 
by this section where he is satisfied that because 
ill health or any other good cause the student was 
unable to resume or commence a course of 


education or instruction in an educational 
institution within the time limited by this section. 


ne  cenasiMesas Crane penal) Somme ieainat featinn). une Neumayer mae tae Gime |S sndio Dy enema Wy See a erg ae meer eee ae ee 


REFERENCES 


1. Proceedings of Committee Sessions, Volum IJ, Page Ke=2h. 
2. Ibid Volum IV, Pages M-25, 26. 
36 Ibid Volume V, Page S-15. 


895 
CHAPTER 27 


CONTINUATION OF PENSION 
“ON DEATH OF PENSIONER 


GENERAL 


Section 2) (la) (b) provides for cessation of pension on the 


death of a member as follows: 


2 (la) (b) 

In the case of a member of the forces in receipt 

of pension on account of disability in respect of 
whom additional pension is payable for a wife, child 
or parent, on the first day of the month following 
that in which his death occurred: 


The effect of Section 2) (la) (b) is that, upon the death of a 


pensioner, the pension in payment at married rates * 


ceases Om che fire: 
day of the month following that in which the death occurs, and the wido 


receives pension thereafter at the widow's rate. *** 
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+ $29) monthly at current rates. 


*# In this section ref ; 
I ny Ws »>tferenc " i s . 
e to "widow" shall include "child or pare 


sae «$175 monthly at current rates, 
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REPRESENTATIONS AND EVIDENCE 


The representations made to your Committee in connection with 


widow's pension dealt with the question of continuing the pension in 
payment at the married rate for sufficient time to permit a widow to 


complete her rehabilitation plans. 


Canadian Paraplegic Association: In a prepared brief, this Association 


recommended as a ieee 


Continuation of compensation at married rate to the 
widow of a pensioner in Classes 1 to 9, for a full 
_ year following the death of the pensioner. 


Section 36(3) provides that automatic pension be paid to a widow 
rae pensioner in Classes 1 to 11. The reason that the above request 
applies only to Classes 1 to 9 is that the amount of widow's pension 
($175 monthly at current rates) is larger than the married rate for 
pensioners in Classes 10 to 11 ($161.70 and $147.00 monthly respectively). 
Sir Arthur Pearson Association of the War Blinded: In a prepared brief, 
this Association asked for increased protection of the widows of the 


i 
war blinded as follows: 
de The Protection of the Widows of the War Blinded 


We - and we alone - know the many, many additional 
responsibilities forced on our loved ones by our inability 
to see; she not only acts as housewife and mother, but 
also as valet, chauffeur, guide and reader, and through 
her eyes, our visual contact with the world. She has to 
organize her life around that of her blind husband and 

has to sacrifice many of the normal recreational outlets 
available to the wife of a sighted person. 


Too often we have seen widows of our war blinded 

comrades suddenly confronted with all the problems of 
adjustment and rehabilitation on a sudden income adjust- 
ment from $93 per month down to $152 per month, the 
veteran having had very little - if any - opportunity to 
protect his widow by earned income, insurance etc. because 
of the severe handicap of blindness. The Department of 
Veterans Affairs has recognized the need for an adjustment 
period under the War Veterans Allowance Act, wherein the 
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Representations and Evidence 


In supporting this proposal the representatives of the Sir Arthur Pe 
Association stated that, although they were not basing their case on the 
premise as War Veterans Allowance (i.e. a means test), the principle had 1 
recognized of continuing an allowance at married rates for a year follow1 
the death of the recipient under the War Veterans Allowance Act, and that 


this principle would apply equally for pensioners, 


* Rate 
es Kate 
ete Rate 
sou Rate 


$175.00 effective September Ist, 1956, 
LOS 00 effective September Lom, FOG. 
wL75.00 effective September 1:°. 1966. 


$294.00 effective September lst, 1964. 


full payment of War Veterans Allowance - married rate - 
4s continued for a period of one year on the death of 
either party, the veteran or his spouse, in other words, 
for a period of one year following the death of her 
husband the widow of a War Veterans Allowance recipient 
receives $161 *per month for a period of one year, then 
reverts to the single rate of $9) ** per month whereas the 
widow of a 100% disabled war blinded veteran only receives © 
#152 *# . $9 less, curing the important adjustment year. W 
however, are not concerned with the $9 difference for the 
period of a year and recognize that there is a definite 
need for a continuance of the allowance to the W.V.A. veter: 
or his spouse, on the death of one or the other, but we 
cannot understand why the principle is not made applica- 
ble to the widows of our war blinded, who have a far more 
serious need for the adjustment period, financially and 
otherwise. 


In the past, we have asked that our widows have their 
income reduced only by the deletion of the amount of 
Attendance Allowance, for example, the pavment of pension 
and wife's allowance amounting to $26) #4 per month for t 
period of one year. This, of course, is only one suggested 
solution to the problem which is of such vital concern to 
our members. 


The figures quoted above are those of a totally blind 
veteran receiving per month $200 compensation, $6) wife's 
allowance and $229 Attendance Allowance for total blindnes 


There are approximately 2 war blinded veterans receiving 
this particular amount. 


meee 
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Representations and Evidence 


Mr. W. Maynes, an executive of the Association, summed up the views 


of the delegation on this paint as follows: 3 


There is a point I would like to draw here, and perhaps 
emphasize in this question on widows! full pension and 
allowance for a widow following one year of the death 
of the war veteran. 


It is our feeling, or we cannot understand why one body 

of our country's administration, the people in the War 
Veterans Allowances Administration can see fit to under- 
stand the need for the continuance of the pension and 
allowance for one year, and yet another body, the Canadian 
Pension Commission cannot see fit to continue this. 


Now, it may be, we realize that this would require perhaps 
legislation to change the circumstance, but we feel that 
the Canadian Pension Commission, as well as its duties as 
administering the affairs of the veterans' pension, has 
another duty, in that it should be able and willing to 
ferret out these areas of what we consider injustice, and 
perhaps recommend to the Department of Veterans Affairs 
that changes should be made. 


War Pensioners of Cansda (National): This Association made the following 


ras 4 
recommendation in-a prepared brief: 


That on the death of a married pensioner ‘or his spouse, 
the pension at married rates should be continued for a 


period of one year to the surviving spouse. 


Reason: In many cases the pensioner or his spouse during 
a crucial upset period finds himself or herself suddenly 
thrust into a financial crisis and may be compelled to 
make financial decisions detrimental to his or her best 
interests. In many cases the pensioner's disability 
precludes life insurance. 


Under the provisions of the War Veterans Allowance Act, 
on the death of the recipient or his spouse, the War 
Veterans Allowance at married rates may be continued for 
a period of one year after the death of either the 
recipient or his spouse under Sections 5(1) or (2) of 
the War Veterans Allowance Act. 


We believe that the pensioner or his widow should be 
entitled to the same consideration as the recipient of 


War Veterans Allowance. 
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National Council of Veterans Associations in Canada: The prepared brief 
National Council of Veterans OSS 


of this Association recommended: > 


That on the death of a married pensioner, Classes Lote 4 
inclusive, war disability compensation at married rate be 


continued for a period of one year --- 


COMMENT: Under the War Veterans Allowance Act it is pro- 
vided that on the death of a married recipient, or his 
wife, war veterans allowance shall be continued at married 
rate for one year. Under the Pension Act, however, there 
is an abrupt reduction in income for the widow of a pen- 
sioner in classes 1 to 9, occurring on the first of the 
month following her husband's death. 


The sudden death of a seriously disabled pensioner leaves 
his widow ill-prepared to carry on the financial obliga- 
tions incurred and planned as a family unit. In most 
cases during the life of the handicapped husband, it has 
not been possible to establish financial reserves. The 
widow, during a crucial and emotionally upset period, 
finds herself thrust into a financial crisis and may, 
in desperation, be compelled to make decisions detrimental 
to or even disastrous to her interests. 


In support of this recommendation Mr. G.K. Langford, Q.C., chairman 
of the delegation, stated that his group had referred to the War Veterans 
Allowance Act for comparison purposes only, and suggested that the prin- 
ciple be extended to the Pension Act. He ante ak pensioners were 


not invariably in the low income group, as with WVA recipients, but he 


stated: ° 


We suggest that particularly in class 1, the one hundred — 
percent pensioner, he is less apt, particularly in later 
years, to be able to supplement his income, and the famil 
1S more dependent on the pension income than would be the 


case of the able-bodied citizen, or even the case of some 
of the lower categories of pension. 


You have a family unit that is dependent on the pension ai 
maximum rates, or near maximum rates, and in many cases 1 
addition, on the attendance allowance... Now admittedly thi 
attendance allowance would disappear with pension, but it 
quite an abrupt reduction, to drop this family down to th 
level of the widow's pension..... In that respect (rehabi 
tation) the situation is somewhat akin to the War Veterar 


Allowance man in that he is to 
‘ : a lar . 
Pension Act to support the family. ge extent dependent 
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Representations and Evidence 


Mr. John Black, representing the War Pensioners of Canada, stated: ? 


There is one additional thing that might be brought in 
here. The War Veterans Allowance recipient, in his 
younger years, may have been permitted to get insurance, 
and he could have this insurance paid up and payable at 
his death; whereas, in a lot of cases, the pensioner has 
been unable to get insurance on his own behalf due to his 
disability. That might be something that could be con- 
sidered. 


Mr. Andrew Clarke, representing the Canadian Paraplegic Association, 


added further views as follows: 8 


Speaking from experience with the group which I represent, 
namely, the paraplegics, these men are dying when they are 
still quite young. Many of them may still have quite young 
families to maintain. The point I want to make is that it 
is not a case of a man reaching a mature age, where there is 
possibly just himself and his wife remaining. It is quite 
possible that many of these veterans, particularly those in 
the one hundred percent and over category, die when they are 
near what would normally be considered the peak of their 


earning years. 
Mr. Langford pointed to the present requirement of the Act, which 


was that pension at married rates cease on the first day of the month 


following death, and stated: 


In fact, it merely indicates that if they must pass on to 
the next world, they do so on the first of the month and 
not on the thirty-first..... We feel a twelve-month period 
would not be too unreasonable to allow an adjustment. 


Hong Kong Veterans Association of Canada: This Association recommended: 20 
pODE AONE OL BRS HEGOC LAU Slee 


That war disability pensions upon death of the veteran 
be awarded his widow in the same manner as the widows 
of recipients of the War Veterans Allowance. 


Mr. John Stroud, speaking for the Association, stated: 
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We had in mind that the same thing could happen in the 
War Veterans Allowances as happens under the Pension 
Act, the wife and husband are paying for a home, they 
have furniture and things, they are making payments, 
they are in their early forties.... All of a sudden 

her income is slashed quite considerably. He may be 

an eighty percent pensioner, and besides, the minute 

he dies, his pension ceases, and his widow is cut down, 
her finances are approximately half I guess it would be, 
when you figure out the widow's allowance when they 
finalize it. 


Army, Navy and Air Force Veterans in Canada: In its prepared brief, this 


12 


Association recommended as follows: 


Death of Married Pensioner: That on the death of a married 


pensioner - classes 1 to 9 == pension at married rates be 
continued for a period of one year. 


Comments: Under the provisions of the War Veterans Allowance 
Act, on the death of the recipient who is married, War Veter 
Allowance is continued for a period of one year, after the — 
death of either party. Through the provisions of the Pensio 
Act, Canada has recognized the serious disability of the pen 
Sioner in classes 1 to 9 by providing a pension for the wide 
regardless of the cause of death of the pensioner. The sudde 
death of a pensioner in classes 1 to 9 leaves the widow ill- 


prepared to carry on the financial obligations incurred and 
planned. 


In the case of a disabled pensioner who is in receipt+of 

helplessness allowances, the income, the day following the 
pensioner's death is reduced. The widow, during a crucial 
and emotional upset period, finds herself suddenly thrust 

into a financial crisis which seems to have no solution and 
is in desperation compelled to make financial decisions, de- 
trimental, even disastrous, to her interest, committed as sh 
and her husband were to the purchase of a home or a rental — 


contract. In most cases during the lifetime of the handicay 


husband, it is not possible to create reserves. Furthermore 
the bread-winner's disab 


ility precluded life insurance. We _ 
believe that the widow of the pensioner is entitled to the | 
consideration as the widow of the recipient of War Veterans 
Allowance, by the continuation of pension at married rates J 
one year after the death of the pensioner. 


Speaking in support of this recommendation, Mr. J,C, Lundberg, Presid 


of the Association, stated: 13 
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We say the widow should have a period of a year to readjust 
herself to the change in her economic life and make any 
changes, shall we Say, if she has a home she can take her 

time to sell her property and not be forced into a quick sale. 


War Amputations of Canada: The prepared brief from this Association 


suggested: 4 


Pension at Married Rate to Continue for Wife and Children 
for One Year After Death of Pensioner 
ne LONE TE 


The Pension Act, Section 2(1a) (b), provides that, on the 
death of a pensioner who is responsible for the support of 
wife, child, parent, etc. pension on behalf of such pen- 
sioner will cease on the first day of the month following 
that in which death occurs. 


This creates very considerable hardship for pensioners in 
the higher categories whose families, generally speaking, 
are dependent upon the pension as a means of support. 


It is contended also that this Section of the Act creates 
considerable administrative difficulty in dealing with 
overpayments, all of which causes confusion for the widow 
during her difficult re-adjustment period. 


It is suggested that this Section should be revised to pro- 
vide continuation of pension at the married rate for a widow 
(and children where such exist) for a period of one year 
following the death of the pensioner. This would provide 
assured income for the re-adjustment phase at a level closer 
to that to which the widow had become accustomed during the 
period when her husband was alive. 


It is considered that a period of at least one year is re- 
quired for her to make such new arrangements as might be 
necessary to pay for shelter and to meet other fixed costs 
which do not necessarily decrease immediately on the death 
of a pensioner but which the widow would necessarily have 
to scale down over a period of time in view of her new 
financial status. 


In the case of a total disability pensioner who was in re- 
ceipt of attendance allowance, the situation is even worse. 
The widow would have been "earning" additional income by 
way of attendance allowance by reason of the fact that she 
was required to provide special assistance for her husband. 
The fact that this attendance allowance ceases almost imme- 
diately might be compared with an employee being discharged 
without notice. 
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Representations and Evidence 


In all cases where a pensioner dies, and where the family 
was subsisting on pension plus any attendance allowance, 
the widow finds herself thrust suddenly into a financial 


crisis. 


In many such cases the physical condition of the pensioner 
would have precluded the purchase of life insurance. Also, 
because of severe physical disablement he would have been 
unable to accumulate financial reserves. Hence there seems 
to be strong justification that the married rates and at- 
tendance allowance, if any, be continued for one year. 


It is suggested in the Pension Act, the same principle 
should be followed as with the War Veterans Allowance Act, 
which provides for continuation of payment to the widow 
at the married rate for a period of one year following 

the death of a War Veterans Allowance recipient. 


The proposal concerning continuation of pension is appli- 
cable, of course, only to pensioners in Classes 1 to 5 
and/or where the rate of pension, if continued at the 
married rate under Schedule A of the Act, would be greater 
than that which the widow would receive as a widow under 
Schedule B of the Pension Act. 


In speaking to the recommendation that pensions at married rate be 
continued for one year, Mr. K.E. Butler, vice-president, stated: > 


I think another reason, sir, is that the period of the 
year should give a widow a reasonable time to re-adjust, 
it is taking a reasonable amount of time to dispose of 
assets, to see the estate wound up, this type of thing. 


Mr. Jack McIntosh, M.P.: Mr. McIntosh made the following recommenda- 
po ack Meintosn, M.P. 
3 16 
tion 
Section 2) (la) (b) provides that when a pensioner dies 
and leaves dependents, pension at Married rates is dis- 
continued on the first day of the month following the 
death, and goes into Payment only at widow's rate. Veterans 
organizations complain that this leaves no time for adjust- 


ment , and recommend one year similar to the War Veterans 
Allowance Act. 


In supporting the recommendation, he stated that thers were conside- 


rable "out-of-the-ordinary" expenditures immediately following the death 


of the pensioner, and that the Severity of these would be compounded by 


an immediate drop in incom, 
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This problem would be intensified where, in addition to pension, the 
pensioner was in receipt of Attendance Allowance as this also would cease 
on the first day of the month following the pensioner's death. 
L'Association du 22iéms Inc.: This Association requested that pension 
should continue at the married rate for a period of one year. The recom- 


mendation from their brief follows: ?? 


Recommendation 5: Continuation of pension at married rate to 
widow for one year. 


On the death of the married pensioner, the pension should 
continue at the married rate for a period of one year. The 
Pension Act provides that when a married pensioner dies, 
the pension shall cease on the first day of the month 
following the death. If the pensioner died from his pen- 
Sionable disability, or alternatively the pension was in 
payment in excess of 50%, the pension will continue for the 
widow, however this rate is only $152 monthly. 


Therefore, for a pensioner who is in the seriously disabled 
class the immediate drop from 100% pension (plus Attendance 
Allowances in some cases) to the widow's rate of $152 monthly 
represents a severe financial shock, and makes no provision 
for the widow to re-adjust her standard of living. It mst 
be evident that a widow would have to continue contractual 
payments for furniture, automobile, rent, school fees, etc. 
In time she can presumably adjust these, but she needs a 
period of at least one year in order to make this adjustment. 
The present legislation creates very considerable financial 
hardship, even in instances where there is some insurance. 

In review of this situation, it would appear to be indicated 
that Canada's seriously disabled veterans are entitled to 
considerably more protection under the Act for their widows 
in the event of the pensioner's death. 


This Association wishes to point out that the widow of 

a ‘dar Veterans Allowance recipient is in a much more fa- 
vourable position than the widow of a high percentage disa- 
bility pensioner, by virtue of the fact that the War Veterans 
Allowance recipient's widow would continue to receive the 
married rate of WVA ($161 per month) for one year following 
the veteran's death, whereas the widow of the high percentage 
disability pensioner would receive only $152 per month during 


the same period. 
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Major Paul Clavel, speaking for the Association, stated: #8 
What we suggest is that a period of adjustment be 
granted to let the widow re-adjust psychologically 
to the loss of the fusband, and then it will help to 
make the necessary adjustments in the budget. Iet's 
face it, we live on installment and a man wants to 
provide the best for his family; he buys a frigidaire, 
a car, a T.V. on the installment plan, and at no moment's 
notice the income drops to a hundred and fifty-two dollars 
($152.00) and the widow cannot keep up the payments; but 
in a period of a year or two the widow will be able to find 
a job and get re-adjusted. 
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COMMITTEE RECOMMENDATIONS 


(10) That Section 24 (la) (b) be: amended to-provide that pension 


(110 ) 


Pension to 
cantimue to be naid for a period of 12 months following Continue 
For twelve 
the death of a member of the forces in receipt’ of ‘pension. . Months for 
Wife, Child 
on account of disability in respect of whom additional pen- or“rirent 


sion is payable for a wife, child or parent. 


That the Act be amended to provide that Attendance Allowance 
. Attendance 
shall continue to be paid for a period of two months follow- Allowance 
To Continue 
ing the death of a member of the forces who has died and in For Two 
Wenths For 


respect of whom additional pension is payable for a wife who Widow 


was livine with and providing attendance for the pensioner. 
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* Sehadile "B" of the Pension Act provides mo eee 2 Te 7 
; . nthl ‘ 
(1) ‘idows $175.00 Y pension as follows: 
(2) Children 60.00 for Ist child, $104 for 2 children and $36 for ea 
additional child, 
(3) Parents 119.00 (maximum payment ) 
a4 co we saat #30 for Ist, $52 for 2, $18 for each addi.tiona. 
(S) Or bia Brothers ; dt 
ion ners and Sisters, $60 for 1st, $10h. for 2,$36 for addies 


COMMENT 
Extension of Pension at Married Rate for One Year 
axvension Of Fension av marr en eS 
Your Committee was impressed with the representations to the effect 


that pension should be continued at the married rate for one year, where a 


pensioner dies and the rate of pension is greater than the amount the widow, 
or widow and children, would receive under Schedule "B" of the Act. This 
provision would be particularly beneficial to widows of pensioners in the 
higher pension brackets, as it would mean that payments would continue for 
them at a higher rate than under Schedule "B" * for widows and children of 
pensioned widows, to which they would be entitled under existing legislation. 
To quote an example, a 100% pensioner with a wife and one child 
would be in receipt of pension at current rates of $32) monthly. Under the 
present provisions of Section 2) (la) (b) the pension income would reduce 


to $235 monthly on the first day of the month following death of the pen- 


sioner. 


The drop in income would be even greater if the pensioner were enti- 


tled to Attendance Allowance and, to quote an example here, a married 100% 


pensioner with one child, in receipt of maximum Attendance Allowance, would 


have a total income under the Pension Aci of 257 monthly which would reduce 


to $235 monthly upon a pensioner's death. 


It seems evident that, where a pensioner and his family have establishe 


a certain standard of living, based on total income including pension, it 


is not practicable for the widow to make a re~adjustment in the living ex- 


penses of the family in a period of 30 days or less following the death 


—_— — wm ee ieee eee le ov 
_ _—-_—  —_— 
Te eT em ae eel ee 
—_— — 
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of her husband. This is even more unrealistic if part of the pension 
income includes Attendance Allowance which, in the view of your Committee 
is "encumbered income’. This means that it is paid to the pensioner to 
meet the additional costs of his disability, including housing, special 
vehicles for transportation and other requirements which could not be 
disposed of overnight. 

Frequent reference was made, in the representations placed before 
your Committee, to a provision in the War Veterans Allowance Act which 
continues payment to a widow at the married rate for a period of one year 
following the death of the WVA recipient. The principle in the WVA Act 
which would be applicable under the Pension Act is the period of time, 
1.@6, one year. War Veterans Allowance is awarded on the basis of finan- 
cial need and it can be presumed that the provision in the legislation 
to continue this allowance in payment at the married rate can be justified 
on the grounds that the widow cf a War Veterans Allowance recipient could 
qualify on a "means test" basis. Pension, on the other hand, 1s awarded 
as a matter of right, based on the degree of disability. Financial need 
is not a factor in the award. It would not be feasible, therefore, to 
justify continuation of pension at the married rate on the basis of actual 
financial need. Notwithstanding, your Committee recognizes that the 
family of a pensioner receiving 50% or more will have established a certain 
standard of living, ‘and that, regardless of financial assets, the require- 
ment of the family to subsist on a lower pension income fol} owing the death 


cf the pensioner should be a gradual one- 


Comment 


Also, your Committee has taken into consideration the question of 
life insurance. Pensioners who have a disability of 50% or greater, when 
considered as a group, may have difficulty in obtaining adequate life 
insurance. This point becomes more pertinent when it is realized that, 
for many years, life insurance companies have had access to the medical 
records of pensioners for the purpose of assessing life insurance appli- 
sations. 

Your Committee has recommended, in view of all considerations, that the 
Act be amended to provide that, upon the death of the pensioner, pension should 
be continued at the married rate (including additional pension for qualified 
children) for a period of one year for all classes where the rate for widows 
and children under Schedule B would be lower than that provided under the 
married rate under Schedule A. 


Attendance Allowance 


Your Committee has recomrended, also, that the Attendance Allowance be 
continued for a period of 60 days following the death of the pensioner. This 
recommendation should be studied in conjunction with the Ghanten alee Attendance 
Allowance in this Report, wherein your Committee states what it considers to be 
the true nature of Attendance Allowance, i.e., that it is intended to meet the 
additional costs of a pensioner who is severely disabled. 


re) Se Sts 4 + 5 . 7 
Many of those costs, including special types of housing, would continue to re 


present an expense to the widow on the death of the pensioner until such time as 


she could make other arrangements. Also, a wife who has necessarily been tied to 


her home in an unusual degree has thus deprived herself of any opportunity to ear 


outside income. Hence, it seems logical that she should be provided with the ad 


tional income as represented by the Attendance Allowance for a period of 60 days, 


in which she could re-adjust. 


* See Chapter 38 hereof, (Disclosure of In altered tiediedi te 
“# See Chapter 17, Volume II of sure of Information from Pensioner's file) 
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CHAPTER 28 


PENSION - WIDOW NOT 
LIVING WITH PENSIONER 
Living Wilt ee 


GENERAL 


Section 36(1) of the Pension Act imposes certain limitations on 
the awarding of pension to a widow who was not living with, nor being 
maintained by, a pensioner who has died. This Section reads as follows: 


36(1) No pension shall be paid to the widow of a member of 
the forces unless she was living with him or was main- 
tained by him or was, in the opinion of the Commission, 
entitled to be maintained by him at the time of his death 
and for a reasonable time previously thereto. 


This section is affected by Section 36(5) which provides that, if 
the widow is in a dependent condition, the Pension Commission may pay 
pension, in its discretion, even though she was divorced, judicially 
separated or separated from the pensioner pursuant to a written or other 


agreement. This Section reads as follows: 


36(5) A woman who has been divorced, judicially separated or 
separated pursuant to a written or other agreement from 
a member of the forces who has died is not entitled to 
pension unless she was awarded alimony or an alimentary 
allowance, or is entitled to an allowance under the terms 
of the separation agreement, in which case she is entitled, 
if she is in a dependent condition, to the equivalent of 
the widow's pension, or the equivalent of the alimony or 
alimentary allowance that she was awarded or the allowance 
to which she is entitled under the terms of the separation 
agreement, whichever is the smaller in amount; except where 
that amount is smaller than the widow's pension it may, a7 
the discretion of the Commission, be increased to an amount 
not exceeding that provided in Schedule B for a widow. 


A further provision is that, notwithstanding Section 36(5) which 


provides that the widow must have been in receipt of, or be entitled to an 


lowance, widow's pension may still be granted if the Commission considers 


she would be entitled to such allowance had she made application under 1 


This reads as follows: 


General 


36(6) 


Not withstanding subsection (5), where a woman has been 
divorced, judicially separated or separated pursuant to 
a written or other agreement from a member of the forces 
who has died, and such woman is in a dependent condition 


the Commission may, in its discretion, award a pension 


at a rate not exceeding the rate provided in Schedule B 
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for a widow although such woman has not been awarded ali- 


mony or an alimentary allowance or is not entitled to an 
allowance under the terms of the separation agreement if, 
in the opinion of the Commission she would have been en- 


titled to an award of alimony or an alimentary or other 
allowance had she made application therefor under due 


process of law. 


The application of these sections has given rise to controversy, as 


reported in the brief submitted by the Veterans' Bureau narticularly in 


regard to interpretations of "entitled to be maintained" 


(vas { 
ee 


and "separated by agreement" ** 


a 


Interpretation of "entitled to be maintained’. 


The policy of the Commission regarding interpretation of "entitled to 


be maintained" as set out in the 


Commission under date of April 8th, 1958, was as follows: 


It must be emphasized that under the Pension Act, 
additional pension for a wife flows primarily from 


the man's status and not the wife's. 


What she is 


entitled to as a wife under the law does not 
necessarily establish her rights under this ocction 


of the Act. 


The Act definitely states no pension 


shall be paid to the widow of a Member of the Forces 
unless she was living with him or was maintained by 
him at the time of death and for a reasonable time 


previously thereto. 


oe ee al eed 
In the second claus or was, 
entitled 


Commission, 
+ + natht 
time.of his death", 


any legal 


A anita 
no u mH! 


and 


this evidence, expre 
by the Act. Ev n if the 
ie. ra 


established certé 
Commission is now 


——— =< 
—_—_es esp ee we awe ow ee oe 


# See Section 36(1) of the Poncic 


uw See Section 36(5) of the Pens. 


ETC a, 


in the opinion of the 

to be maintained by him at the 
there is no reference to 

wife. In considering case 


+ - { uke esaion nr 4 AW a1] avail able 
of this kind the Commission revic ada 


+ )*) ArXtyr 
eVvic CQTiIce:. LAs Se kc: 


¢ itradictory and controversial, 
maacre, and after weighing all 


4 . 
3 ir opinion 3s rem’ red 
: ra 1 ee 
there is evidence tnat & has 
5H | a 4) - +! lL, 
legal procenur LNG 


by 1 ! re’, 
whese findings, but may 


— 


Minutes of General Meeting of the Pension 
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Goneral 


be and frequently is influenced by this situation 

in arriving at their decision. It is readily ap- 
preciated that the same set of circumstances do not 
exist in all cases and hence the Committee does not 
consider it possible to state any definite policy 

on interpretation of this section of the Act, as the 
situations encountered do not lend themselves readily 
to any one set of requirements. 


Interpretation of the words "separated by agreement". 


The policy of the Commission regarding interpretation of "separated 
by agreement" as set out in the Minutes of General Meeting of the Pension 
Commission under date of April 8th, 1958, was as follows: ; 


It is not considered that any comment is necessary 

when there exists any definite legal separation 
agreement. The pensioner may be free of any obligation 
towards his wife or he may have agreed to pay a certain 
stipulated sum towards her support. In the latter 
situation, the Commission action re additional pension 
or division of pension is governed pretty well by the 
terms of agreement and evidence that the pensioner 

is observing these terms. 


In cases where pensioner and wife separated without 

any legal agreement and the evidence indicates that 

the separation existed for some years prior to pensioner's 
death, there is no evidence that he has ever contributed 
towards his wife's support and nothing is heard from the 
wife until, followine pensioner's death, she annlies for 
widow's pension, unless there is evidence to the contrary 
it is reasonable to assume that the wife had accepted 

this situation as satisfactory over a period of years 

and that the separation can be considered as a tacit 


agreement. In some cases the widow maintains that 
ig eel pea a it was impossible for her to continue 
Lire cana Pensioner. Cruelty, drunkenness, 
-ntal detect, on pensioner's part are frequently 
cited as a cause for separation. 


The Gonmission has, in many situations of this kind, ruled 
favourably under + 


tions wh id 11S secvion of the Act. In other situa- 
ere evidence es eae . 
oo ees i ence is contradictory, meagre and non-exis 

MLSs oT mav ag @ unfavourab ‘ r, 2 d ci ; 
: ; ly. When reviewing the 


cases the Commission consid. > : 
2 missio nsiders all the circumstan is 
Committee does not ances. This 


bY Us 


C 
Neiieace consider it possible, in view of 
mvances as set forth abov to est . cia 
, ¥ ren above, to estab 
formula of interpretation wh: ? stablish any defini 


on which would be applicable to 
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REPRESENTATIONS AND EVIDENCE 


Royal Canadian Legion: The Iegion, in a prepared brief, stated 


as follows: 


We find that the Commission, in making an award under 
this sub-section in many instances refuses to grant the 
maximum pension permitted under Schedule B. Generally 
the Commission will not grant an award in excess of the 
amount which the woman had been receiving from the Com- 
mission during the pensioner's lifetime. We believe that 
since the Commission has previously recognized the woman, 
it is in effect an admission that she was entitled to be 
maintained and that she had not been at fault in bringing 
about the separation. We sugzest the Commission should, 
where circumstances warrant, pay the maximim award per- 
mitted by the legislation. 


In this connection, Mr. Chairman, we have one case where 
the Commission, in a decision on December 9, 1965, awarded 
in a case of this nature, or granted an award of $150 when 
they could have granted one of $152. It seems to us that 
this is drawing the line rather fine in excercising discre- 
tion and that they could have gone the maximum under the 
legislation. 


In other cases if the woman was only receiving an amount 

of $65 during the man's lifetime they will refuse to give her 
more than the $65 she was receiving, even though they could 
go up to the maximum. 


Again, we suggest that this is not in keeping with the intent 
as stated in the Interpretation Act, and it does not seem 
to be giving it a fair and generous meaning. 


Canadian Pension Commission: Mr. T.D. Anderson, Chairman of the Canadian 


Pension Commission, commented as follows in regard to the legion repre- 


sentation: , 


In effect, the Iegion is simply suggesting here that we 
should always pay the maximum and completely disregard 
our discretionary authority as provided in this section. 


The statement that the Commission will not grant an award 

in excess of the amount which the woman had been receiving 
from the Commission during the pensioner's lifetime is 
completely incorrect. If and when she needs more she gets 
more and many of these pensioners end up receiving the maximum. 
The Legion hears only from the relatively few who, because of 
other income or for some such reason, do not. 
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Representations and Evidence 
The War Amputations of Canada: Lieut-Col. S.E, Lambert, Dominion 


President of this Association, in a letter forwarded to your Committee 
under date of May 30th, 1966, made reference to a requirement under the 
Act that a widow who was separated from a pensioner prior to his death 
may receive pension only if she is in 2 financially dependent condition. 
His letter suggested that where the pensioner had recognized and main- 
tained his wife during his lifetime, she was entitled to full widow's 
pension should the pensioner predecease her. 

The letter referred to a case of a widow who had been separated from 
a pensioner for a period of nearly 30 years during which he had maintained 
her as his wife. Upon his death the pension had been discontinued as the 
widow was not in dependent circumstances. The letter stated: 


It seems exceedingly strange now that, under the 
Pension Act, she cannot be recognized as his widow 
unless the application of a means test finds her 
in financial distress. 


I have dealt with this aspect of the Pension Act 

for many, many years. I have never quarreled with 

the principle that pension belongs to the man who 

was disabled in the service of his Country, and 

that any allowance for nie dependents must necessarily 
rest upon rights which the dependents may have to be 
maintained, by the pensioner. However, in a case such 
as this where the pensioner willingly accepted his 
responsibility, or even in those ases where a court 
may have forced him to do so, it seems to this 
Association that if and when the ae Yr dies; the 


widow should qualify in the same manner and for the 


same allowance as any other 1 Hag? under the Act. 


I have discussed this aspect of pension with 
representatives of the Commission on numerous occasions. 
I have always been told that the m 
the Act is that a widow who was 
husband prior to his death ha 
pension after his death. It 
to me that the provision to ¢g 
this type if she is in depende 
concession. 


ain principle in 

not living with her 

S no right or claim for 

has always been explained 
rant pension to a widow of 
ent circumstances is a gener 
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Representations and Evidence 


We in the War Amputations of Canada cannot consider it so. 
We hope that your Committee could make a close examination 


of the situation, with a view to recommending an amendment 
of the legislation to assist widows in this category. 
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HISTORY 


The provision now contained in Section 36(6) of the Pension Act, 


was proposed in Bill 329, approved by the House of Commons under date 


7 
of August lst, 196. The new section was added to the Act as follows: 


32(.)(b) Notwithstanding anything contained in para- 
graph (a) of this subsection, when a woman has been 
divorced from a member of the forces, and such woman is 
in a dependent condition the Commission may, in its dis- 
cretion, award such pension not exceeding the rates set 
out in Schedule B to this Act, as it deems fit in the 
circumstances, although such woman has not been awarded 
alimony, if in the opinion of the Commission she would 
have been entitled to an award of alimony had she made 
application therefor under due process of law. 


The annotation explaining this new subsection read as follows: 


Paragraph (b) is new and gives the Commission power to 
award pension even though no alimony has been provided 
for if, in the opinion of the Commission, the divorced 
woman would have been entitled to alimony had she applied 
for it. 


This provision was expanded in 1951 to read as follows: ” 


32(4)(b) Notwithstanding anything contained in para- 
graph (a) of this subsection, when a woman has been di- 
vorced, legally separated or separated by agreement from 

a member of the forces who has died, and such woman is 

in a dependent condition, the Commission may in its dis- 
cretion, award such pension not exceeding the rates set 
out in Schedule B to this Act, as it deems fit in the cir- 
cumstances, although such woman has not been awarded ali- 
mony or an alimentary allowance or is not entitled to an 
allowance under the terms of the separation agreement, if 
in the opinion of the Commission, she would have been en- 
titled to an award of alimony or an alimentary allowance 
or an allowance had she made application therefor under 
due process of law. 


The annotation explaining the amended subsection read as follows: 


The paragraph to be repealed at present reads as follows: 


(b) Notwithstanding anything contained in paragraph (a) 
of this subsection when a woman has heen divorced 
from a member of the forces, and such woman is in 

a cbrpe a condition, the Commission may, in its 

Screvion award such pension not es j 

rates set out in Schedule 346. ible ae en 

is let. ae 


History 
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deems fit in the circumstances, although such 
woman has not been awarded alimony, if in the 
opinion of the Commission, she would have been 
entitled to an award of alimony had she made ap- 
plication therefor under due process of law. Some 
people are barred by religion or otherwise from 
obtaining divorce and can only obtain a legal 
separation. The amendment will rermit the Com- 
mission to extend the same discretion to women 
legally separated as is already extended to the 
divorced woman and conforms to the provisions of 
the preceding paragraph in the Act. 


It will be noted from the above that this provision first came into 


the Pension Act in 196, and was expanded in 1951. 


Committee records by your Committee staff has failed to reveal any evidence 


that the amendment, or the expansion thereof, was proposed by veterans or- 


ganizations, or was discussed in the official meetings of Parliamentary 


Committees of either 196 or 1950-51. 


A search of Parliamentary 
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COMMITTEE RECOMMENDATIONS 


(111) 


(112) 


That Section 36(5) be amended to provide that a woman 
Widow to 


who has been divorced, judicially separated or separated Receive Peni 
In Amount 0! 
Aslowance Pr 
'o Pensione 
who has died shall be entitled to pension if she has been Dea 


pursuant to a written or other agreement from a pensioner 
awarded alimony or an alimentary allowance by court order 
or under the terms of a separation agreement in an amount 
not less than that she was receiving by agreement or court 
order; and that this amount be adjusted commensurate with 


any revisions in the rate of pension under Schedule B of 


the Act. 
That Section 36(6) of the Act be deleted so that a Widow Must 
Estabiish — 


widow who has been divorced, judicially separated or Maintenance 

. Rights Priol 

separated from a pensioner pursuant to a written or to Pensione! 
. Death 


other agreement but who has not been maintained by 

hims and had not been awarded alimony or alimentary 
allowance by Court order or under the terms of arree = 
ment, would notbe able to request the Commission to 
decide whether she would have been entitled to an award 
or other allowance had she made application therefor 


while her husband was alive. 
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COMMENT 

The provisions of Section 36(5) and (6) of the Act appear, in some 
respects, to be a contradiction of the principle of Section 36(1) which 
is to the effect that no pension Seah be paid to con widow of a member 
of the forces unless she was living with and was being maintained by him, 
or was entitled to be maintained by him, at the time of his death. 

The basic premise, in the view of your Committee, is that enunciated 
in the policy approved by the Pension Commission at its meeting under date 
of April 8th, 1958, during which it was stated: 

It must be emphasized that under the Pension Act, 
additional pension for a wife flows primarily from 

the man's status and not the wife's. What she is 
entitled to as a wife under the law does not necessarily 
establish her rights under this Section of the Act. 

eens ne this premise to be correct, your Committee finds difficulty 
in accepting the fact that, where a pensioner has voluntarily, or under a 
court order, maintained a woman, even though she may have been divorced or 
separated from him, this woman's right to pension may be denied upon his 
death, 

In one case examined by your Committee it seemed quite clear that, 
although a separation had been in existence for many years, the pensioner 
himself continued to recognize the status of his wife and, in fact, a few 


months before his death he voluntarily increased the maintenance allowance 


i 


even though she was employed at the time. 


that the rights of a widow, which flow from 


Your Committee considers 


= \+ 4 rr +a y* af 7 
the military service of her husband, should not be affected by her finan 


‘ ve we YreahOMMeanae yt P Pl \ OG 71 
cial status. Your Committee has therefor recommended that, should the 
pensioner predecease her che should receive pension in the same amount 
ug hy 2 > SE Nel, ole e L ° } 
P Nia LINC YAO RR) I f l : Yr so0yeemner 
as the alimony or other allowance which s was receiving by an agreement 
; t 4 ia } or re Ss CO i ~ 
or court order prior to the pensioner’ S Geass but not in excess of widow’: 


pension. 
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The requirement of Section 36(5) is that a widow can qualify for 


pension upon the death of her husband, only if she is in financially de- 


The effect is to place a "means test" on the 


pendent circumstances. 


awarding of pension to a widow. There is no apparent justification for 
this, if it is considered that the widow has a vested right in pension, 


by reason of the state's obligation to provide the maintenance to her 


7 


which she is entitled by reason of dependency upon her husband. 
Your Committee considers, furthermore, that should general pension 


scales be revised, a widov receiving pension under Section 36(5) of the 


_ 


Act is entitled to an adjustment. It is not unreasonable to presume 
had her husband been alive, the amount of this allowance could have been 
adjusted in keeping with the alteration in the basic rate of pension. 


A second aspect of the pension provision for a widow who was not 


living with a pensioner nor being maintained by him requires close ex- 
amination. Section 36(1) states that no pension shall be paid to a widé 
unless she was living with or was being maintained by the pensioner or 
; ete) +4 ae Pa eg . Sa 
in the alternative, was entitled to be maintained by him. Yet, Section 


\ 
36(6) clothes the Commission with discretion to award a pension, even 


though the widow had not been awarded alimony or had not established 


entitlement to an allowance if, in the opinion of the Commission, she 


have been entitled had she pursued the matter through legal recourse 


uv 


Thi 
his, in the view of your Committee, is a questionable provision. 


It mak c+ 
makes possible the situation where a wife, who was neither living 


nor being maintained by a pension 


the ri hi } + no 
ghts which she may have in the matter of maintenance until after 
ae 4c oe 

M Ss y i A = o  % 
husband's death. vhould he nredeecrso bh , 
i sie emld T1ve UN employ: 


ment or reli i ; 
linquish any source of *ncome which she may rave comed 
e : MLL 
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upon during his lifetime, declare horself in a cependent condition and 
make application for widow's pension. Ths view of the Pension Commission 
in its interpretation given in regard to this matter at the Commission! 8 
general mseting of April 8th, 1958, is of interest. It was stated: | 
in soms cases the widow maintains that, for various 
reasons it was impossible for her to continue to live 
wit i ths pensioner. Cruelty, drunkennoss, mental defect 
eon the ponsioner's part are frequently cited as the cause 
ef se paration. The Commission has, in many situations 
of this kind, ruled favourably under this Section of the Act. 

This means that a widow could charge a deceaged pensioner with un- 
acceptable conduct, against which the pensioner could not defend himself. 
Bearing in mind that the pension was earned by the pensioner in the service 
of his country, through disability which he bore in his lifetime, there 
seems little validity in a provision under which his widow could benefit 
after his death if, while he was alive, he did not accept the responsibi- 
lity to maintain her, and she did not take the steps available to her 
under law to pursue any rights she may have had. 

In raising this matter, your Gommittee desires to draw attention to 
the possibility that the existence of such clause in the Pension Act may 
well represent a disservice to the pensioner while he is alive. Where 
there has been marital breakdown and there are grounds for separation by 
reason of the conduct of the pensioner, a wife may be hesitant to take 
the necessary steps because a court order may deprive her of widow's 
pension in the event that he should predecease her. 

It seems entirely possible, therefore, that in some cases the pro- 


visions of the Pension Act may provide a reason for a wife not to pursue 


the matter of a legal remedy, even though sufficient grounds exist. 
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Comment 


Your Committee considers that the Act should be amended to remove Secti 
36(6) on the grounds that its existence represents an opportunity for a 
widow to attempt, after the death of her husband, to secure recognitior 
in regard to her rights of maintenance, where she made no effort to 


pursue these rights while he was alive. 


Your Committee considers that the provisions of Section 36(5) are 
sufficiently generous in that a widow who had been divorced or separate 
pursuant to a written or other agreement can receive pension if she is 
entitled to an allowance (and your Committee considers that this pension 
should be at the full rate). This would mean that a wife who was not 
living with, nor being maintained by a pensioner, should have to. determi 
her rights while he is alive. 

It is obvious that there could be exceptional cases of hardship 
arising from the deletion of Section 36(6). Your Committee is of the vik 
however, that these could be considered by the Pension Commission in ac 


cordance with the provisions for compassionate pension under Section 25 


of the Act. 


The representation from the Royal Canadain legion suggested that, 


in certain circumstances, the Pension Commission restricted the paymen 


of widow's pension under Section 36(5) or 36(6) to the amount that she 


was receiving during the pensioner's lifetime, 


Your Committee considers that a widow should contime to receive 


Same allowance after the pensioner's death as was in payment to her pr. 


to the death, with the added provision that, should the rate of punsic 
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for widow under Schedule B be revised, the amount in payment to a 
widow who was divorced or separated from the pensioner prior to his 


death be adjusted accordingly. 
The Pension Commission, in a letter, advised your Committee that 


the number of cases involved as of July 22, 1966 was as follows: '? 


(a) Widows receiving pension under Section 36(5) ~- 348 


(0) Widows receiving pension under Section 36(6) = 1, 


PENSION = WIDOW NOT 
| LIVING WIiH PeASTONER 
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CHAPTER 29 
IRREGULAR UNIONS ™ 


GENERAL 
Section 3h(5) of the Act provides as follows: 
3h(5) For the purposes of this Act, a veteran who: 


(a) is residing with a woman with whom he is prohibited 
from celebrating a marriage by reason of a previous 
marriage either of such woman or of himself with 
enother person, and 


(b) shows to the satisfaction of the Commission that he 
has for seven yeas or more, continuously maintainsd 
end publicly represented such woman as his wife, 


shall,where the Commission in its discretion so directs, be deemed 
to be married to that woman, and upon the death of the veteran at 
any time while so deemed to be married, such woman shall, where the 
Commission in its discretion so directs, be deemed to be his widow. 
Section 34(6) of the Act mekes provision for a woman who was residing with 
a pensioner to be deemed his widow for purpose of the Pension Act under 
certain specified circumstances. This section reads as follows: 


34(6) For the purposes of this Act, a woman who: 


(a) was residing with a veteran immediately prior to his 
death and was prohibited from celobrating a marriage 
with him by reason of a previous marriage either of 
such veteran or of herself with another person, and 


(b) shows to the satisfaction of tho Comaission that she 
was, for sevon years or more, continuously maintainad 
and publicly represented by such veteran eas his wife. 


shall, where the Commission in its diserotion so directs, be deemed — 
to be the widow of that doceased veteran, . 


The Pension Commission's policy dedl ing with cases under Section 3, (6) 
is similar, where applicable, to that which applies under Section 34 (5). 
where the pensioner is still livinc. Accordingly, in this section 


references to Section 34(5) will apsly to Section 34,(6) 


ee ee Se ee ee Oe ee me ee 
VL AS AS LY SS SD SE a SND SE GD OD ND GO GD CD Ge mt GED GED GD won OD ens 
om Pee aw oP ae em Oe aoe oD ow 
— a. 


% aantidiges irregular union is used herein to deseribe a marriage which 
2 eS e regularized because one or both parties are unable to marry 
any rip of a Cnltg sear maid at ate The term "common law" ig applicabl 

cases where both parties are competent a 
Act does not recognize "common law" Weis elias: aeneion al 
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In dealing with the cases coming under the provisions of Section 
34(3) the Commission requires that, when an application is made for addi- 
| tional pension, the pensioner must produce the following in support 


thereof: ! 


le Documentary evidence establishing that a bar to marriage on 
the part of either himself or the woman concerned has existed, 
and proof that such bar still exists. 


2e <A statutory declaration by himself covering his own marital 
history and setting out in detail the date and place at which 
the association forming a basis of the present application 
commenced with detailed particulars as to the places of resi- 
dence, employment, etc., from that time until date of appli- 
cation, and the statement that he has at all times during such 
period continuously maintained and publicly represented the 
woman as his wife. 


3e A similar declaration from the woman concerned, containing a 
definite statement that she has at all times during the 
association been publicly represented by the pensioner as 
his wife and wholly maintained by him. 


The procedure followed within the Claims aml Review Branch of the 
Conmission in the investigation of applications under Section 34(5) is 


that the following be obtained: * 


1. Letters from two disinterested parties concerning the marital 
situation; 

2e Marriage certificates; 

3. Proof of the termination of any previous marriage; 

4. Proof that the missing spouse is alive and no action 
has been taken to terminate the marriage. 


If no information is available as to the missing spouse, details are 


required as to relatives and their addresses in an endeavour to ascertain 


the whereabouts of the missing spouse. If such details are not forth- 


coming, the pensioner is advised to consult his solicitor. 
When a spouse has been missing for more that seven years, or the 


pensioner believes that she is deceased and the applicant is unable to 


produce evidence that a bar to marriage exists, he is asked to consult 
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his solicitor with a view to obtaining a presumption of death. If a pre= 
sumption of death cannot be obtained, he is advised to have his lawyer inf 
the Commission in this connection. 

The Commission requires periodic review in accordance with the 
following policy decision: ? 


Cases where additional pension is paid under Section 
34(5) are to be reviewed every three years. 


The usual procedure in carrying out a review is for a representative 
of the Commission to contact the estranged spouse. This procedure can 


create difficulties as determined by your Committee staff in discussions 


with personnel of the Claims and Review Branch of the Commission, as follow 


(1) It is often necessary to attempt to contact the spouse who 
is living in a foreizn country. 


(2) Where the missing spouse has made a new life it can lead 
to embarrassment in the following situations: 


(a) If a son or daughter has been led to believe that 
the pensioner is not. alive; 


(b) If the missing spouse is living in a domestic 
| relationship with another man, and has not pro- 
claimed the existence of a previous marriage; 
(c) If the missing spouse is living under another name. 
There may also be an understandable reluctance on the part of the 
pensioner to disturb the situation in regard to a missing spouse, as such 
may lead to an action against the pensioner for support. 
Under the Commission's policy, representatives of the Department of 
Veterans Affairs are forbidden to make reference to benefits under this 
Section of the Act, even if they have information which indicates the 


possibility of an award in an irreoular union, 


T 
his policy was set out in a directive to Pension Commission staff 
dated March 20th, 1961, as follows: 4 
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It must be understood that under no circumstances 
will applications be invited from a pensioner. 


This instruction was communicated to veterans welfare officers of the 
Department of Veterans Affairs under date of April 11, 1961, The Commission 
file contains further references to the effect that a veterans: welfare 
officer must not invite or suggest an application for pension at married 

rates under Section 34(5) of the Pension Act, even though he may have 

knowledge of the fact that the pengioner's circumstances are such that 
there would be a possibility of him qualifying for married rates under the 
Act. One letter from the Chief, Special Services, Veterans Welfare Services, 
Department of Veterans Affairs, states in part: 5 

Such actions by veterans welfare officers are contrary to 

the wishes of the Canadian Pension Commission. It would 

be advisable for you to inform all veterms welfare 

officers that they should not invite or suggest Sea 

tions for pension at married rates under Section 34(5) of 

the Pension Act. 

Also, in regard to Section 34(6) which provides pension, under obrtain 
circumstances, for the widow of a pensioner who was living in irregular 
union, Commission policy provides that applications will not be invited, 
nor will files of deceased pensioners be reviewed. This policy is set 


out as follows: 6 


No applications under this sub-section will be invited, 
nor will files of deceased pensioners be screened to 
determine whether or not an application might have been 


entertained had similar legislation been in effect at 
the date of the pensioner's death. 
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REPRESENTATIONS AND EVIDENCE 
Your Committee received a number of complaints from individual 


pensioners concerning the difficulty of meeting the Commission's re- 
quirements to establish that a bar to marriage existed, where the pen- 
sioner had been residing with a woman with whom he had been prohibited 
from celebrating a marriage by reason of a previous marriage. 

Royal Canadian legion: In a prepared brief, the Royal Canadian legion 


made the following submission concerning Section 3(5): i 


The problem which arises under this subsection is with 
respect to the Commission's insistence that the pensioner 
establish conclusively that he is not able to enter into 
a legal marriage with the woman with whom he is residing” 
because a formar marriage has not been properly dissolved! 
either by court proce sedings or death. We have cases in 
which the Commission has recognized the union, but a year 
later insists that the pensioner confirm that he is stil] 


unable to enter into a legal union with his present "wife™ 
= i ee oes oe Be 


» There is, therefore 
in fact he is prohibited from 


lt is our un ese eagle that in order to obtain a marriag 
licence in Car en applicant mist establish that he (shi 
is legally eee 8 do so. If a man,. there ss makes ap- 
plication for a licence, stating that he had been previo 
married but is unable to say whether his first partner iff 
jead or that the union has been legally dissolved, he 
zee sae 


z 
could not obtain a marriage lic 
a bar to marriage - and i 


celebrating a marriage to the woman with whom he is 
residing, by reason of a previous marriage either of the 
woman or himself with another person. If the Pension 
Commission were to interpret cenit section as remedial, 
rather than in a restrictive man 


r, these problems, 
would not arise, 


In explanation of this matter, Mr. Donald M, Thompson, Dominion Secr 


of the legion, told your Committee that a problem was being created by 1 


insistence of the Pensi amissi s ; : : 
I nsion Commission that the pensioner mst produce evi 


dence that his spouse was still living and that there has not been 


divorce. He t . . 
stated that a number of these cases involved spouses livin, 


in other countries who had obtained divorces under their own law, but t 
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divorces were not leral in Canada, This created a provlem fer the 


Canadian pens‘orer as the divorce was not recognized in Canada 
e 


Veterans' Bureau: In reply to a question prepared by your Committee 


Brigadier P.E,. i 

rig P Reynolds, the Chief Pensions Advocate, stated that the 
Bureau experienced considerable difficulty in establishing claims for 
additional pension on behalf of irregular union wives. Brigadier 
Reynolds stated: ® 


The main problem encountered with applications under 
this Section is endeavouring to satisfy the Commission 
that the applicant is "prohibited from celebrating a 
marriage", 


The Chief Pensions Advocate tabled with your Committee a memorandum 
that he had submitted to the Chairman of the Canadian Pension Commission 
under date of November 16, 1962, This memorandum read in part: 9 


I am somewhat concerned with what appears to be the 
present policy of the Commission to give Section 3)(5)(a) 
and 6(a) a very strict interpretation in so far as the 
words "prohibited from celebrating a marriage by reason 
of a previous marriage" is concerned, 


It seems to me that parties living in the circumstances 
contemplated by the Section are in fact and in law pro- 
hibited from celebrating a marriage if in fact they are 
unable to obtain a marriage licence, 


When a party applies for a marriage licence he is required 

to complete a statutory declaration in a form prescribed 

by statute which elicits information with regard to a 

previous marriage, death of former sponse, or dissolution 

of the previous marriage. If the declaration discloses 

a previous marriage and the applicant for a licence is unable 
to affirmatively state that his spouse is dead or that the 
marriage has been dissolved, the issuer of marriage licences 
will refuse to issue a licence. It would appear to me that, 
on proof of these facts, it is established that a party is 
prohibited from celebrating a marriage. The fact that he does 
not know whether his spouse is alive or dead is in itself a bar 
to a subsequent marriage because in law there is a very strong 
presumption that a person is alive at any particular time, In 
fact, the courts only have authority tc make an order of pre- 
sumption of death for limited purposes prescribed by statute, 
e.g., for the purpose of obtaining a marriage licence, for 
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purposes of life insurance, to settle an estate. In the 
absence of a declaration of the Court that a person :8 
presumed to be dead, in law he is presumed to be alive. 


It is sutmitted that to require the applicant or for the 
Commission itself to embark upon an enquiry to produce 
affirmative evidence that a party is either dead or alive 
4s both futile md frustrating in most cases. 


Spouses who depart from the marital home leave as little 
trail behind them as possible and usually succeed in 
completely throwing an inquirer off the track by the simple: 
expedient of adopting an alias. 


This inquiry is further complicated by the fact that the 
missing spouse does not usually wish to be located and he 
is therefore unlikely to come forward in response to an 
advertisemsnt in a newspeper. I know from experience 
that an inquiry made for the purpose of obtaining a 
declaration of presumption of death is prolonged and 
expensive and such an inquiry is simple compared with an 
inquiry to establish the fact of life or Ceath as 
negative evidence is all that is required to secure an 
order of presumption of death, 


It should be further pointed out that if the Commission 

feel that proof that the former spouse is still alive is 
required before it is established that there is a bar to 
marriage, to be consistent, the Commission should go still 
further in its search for the facts and ascertain each of 

the domiciles that the missing spouse has resided in since 
the marriage, and then ascertain if any of the Courts of each 
of these domiciles dissolved the marriage. This inquiry is 


equally important in law to the inquiry regarding death. 


This argument can,of course, be carried on ad absurdum and 


it might be suggested that, if the Commission reqiires 


ot the foryer cx. ce Sa “+ Awad J + 7 
proof that the former spouse is not dead and the marriage 


WS 


is no at a5 5 vran +hs - by malta arcades = + + 
: ot dissolved thet the whole question of the validity 
¥ 4 as oe eS ASS 3 4” , pee OR Ee Ww * aad © > 
"3 une marriage should be investigated. It is vossible 
a, ; Tas fA Hivgerowe + sth aa a he te es ae s. £ se 
at it was a bigemous marriage and if such was the case@, 


there would be no prohibition to the parties in question 
celebrating a marriace ; 


v 


I have raised these 


ffort to show that an 
the possible death of the 
cicnt if the Commission wishes 
stion a strict interpretation, 
ce 


++ 


ré points in ane 
extensive inquiry with regard to 
former spouse is not sufficie 
to give the section in cue 
I hope that I have demonst in vi 
ii oe a5e ee demonst ved,in view of the presumption 
» “Nat the Commission would be verfact j i 
rok he Mabe tee would perfectly justified 
grenting an applicant the benefit of the secti the 
production of a marriace cartsf: are ee 
‘esi ; narrliage certificate referring to one of 
€S and by the ducti 
adlgrday a by the procuction of a statutory declaration 
patey in which he declares: 
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“{1) That he is the party referred to in the marriage 
certificate, 


(2) That to the best of his information and belief the 


other party referred to in the marriage certificate 
is still alive;: 


(3) That to the best of his information and belief the 
marriage referred to in the marriage certificate 
has not been dissolved by a Court of competent 
juriediction. 


Brigadier Reynolds tabled a reply from the Shairman of the Commis- 
Sion written under date of January 2)th, 1963, «hich read as follows: !0 


This matter was considered in some length at a meeting 
which was held here from January 2nd to lth, but the 
ultimate decision was to the effect that "refusal to 
issue a licence to marry cannot in itself be accepted 
as final proof of the existence of a bar to marriage 
under subsection 5 of Section 3h, but that such refusal 
would constitute evidence of substantial weight in 
determination of the issue'. 


Unfortunately, the reason that this particular requirement 
ia, contained in Section 3)(5) and (6) of the Act has, I 
am afraid in many instances been completely overlooked, 
As you know, it was designed to ensure that people would 
not live in. this particular relationship if it were pos- 
sible for them to become legally married. Without such 

a proviso, it is doubtful that the Section introduced 
into the Jar Veterans Allowence Act some years ago would 
have been acceptable to the people of Canada and their 
rey esentatives in Parliament, and the same applies to 
the legislation which now is contained in the Pension Act. 


The following discussion between your Committee Chairman and Brigadier 


Reynolds is recorded below: U 

Brig. Reynolds: The only comment I make is tat’ T° Go 
not think the legislation ever contemplated the search 
being made to ascertain if the other party to the 
marriage was still alive, and the mere fact that they 
cannot secure a licence to marry is a bar to marriage 
as far as I am concerned. 


Mr. Justice Woods: They have to determine, I am afraid, 


under Section 24(5) that the veteran is residing with 
a woman with whom he is prohibited from celebrating a 
marriage by reason of a previous marriage? 
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Brigadier Reynolds: Yes. 
Mr. Justice Woods: It is simply a matter of them dociding the 


2 6 


amount of proof shey require, and your view is at the present 
time they are requiring in effect conclusive proof? 


Brigadier Reynolds: Quite 


Wr. Justice Woods: Rather than teking any balance of probabilit: 
or anything such as this? 


Brigadier Reynolds: It is almost imposing an impossible task 
some cases to trace the missing spouse. 


Mr. Justice Woods: I can sce how it would be. But they want 
know that the spouse is alive? 


Brigadier Reynolds: Yes 


Mr. Justice Wooda: Not that he is likely to be alive. This is 
not enough I gather. 


Brigadier Reynolds: Yes. In my experience they require proof 
that the spouse is alive, 


Mr. Justice Woods: Supposing you applied for a court order and 


or ied Saeneneenetemencieniied EC. wateeer me pet : 2 
1t was reiused; this would not help you really, would it? 
Brigadier Reynolds: It might be of some assistance. 


lin. Justice Woods: Wouldn't it simply show that the court was 
not satisfied that the pergon was dead? This is all it would 
show. 


Brigadier Reynolds: This is allc-it would éo, 


My. Justice Woods: It would not show that the person was alive 
it would just show that you had not proved them dead, 


Brigadier Reynolds: That is correct. 


Canadian Pension Commission: Mr. T.D. Anderson, Commission Chairman, in 


submission to your Committee under date of Mech 2lst, 1966, provided an 
explanation of Commission policy in regard to Section 34(5) and (6) as: 


This section was only recently introduced into the Act md 
it was designed to make it possible f 


or the Commission to 
pay pension at married rates 


end to widows in cases where 
the couple, although unable to legalize their union because 


ad Ss eee undissolved marriage have, nevertheless, lived 
art eS ormany years as man and wife, are responsible md 
putable members of society and may have raised a reputable 
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family. There are two requirements which leave the 
Commission no discretion. 


1. They must be prohibited from celebrating a 
marriage because of a previous undissolved 
marriaze, 


2. They must have lived together as mm md wife 
continuously for Beven years or more. 


Surely the Legion does not suggest that we may disregard 
either of these two specific requirements. Either there 
is an undissolved marriage or there is not, and surely 
the applicant must demonstrate that there is, before we 
may authorize pension at married rates in such cases. 


Furthermore, if and when the bar has been removed, it is 
surely no part of ths Commission's responsibility to 
encourage continuation of the illicit relationship for 
which there is no longer any valid reason. These firm 
provisions are contained inthe Act for the very pur- 
pose of discouraging people from either entering or 

conti ming such relationship, when both the man md 

the woman are free to enter into a legal marriage. This is 
all the Commission is attempting to do. 
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A provision for an allewance on bahalf of a wife residing with a 
veteran in an irregular union vas made in tho War Veterans Allowance 
Act in 1995. The wording-of tho provision is exactly the samo as that 


used in Section 3(5) of the Fonsion Act. Prosumably ths Pension Act 


provision was copied “from the Wav Veterans Allowanco Act. 
Section 30(11) (b) of the Wor Veterans Allowance Act reads as followa: 
For the purposes of thio Act, a veteran who} 


(1) is residing with a woman with whom hs is prohibited 
from celebrating a marriage by reason of a previous 
marriage either of such woman or of himself with 
another person, and 


(ii) shows to the satisfaction of une District Authority 
that he has, for seven years or more, continuously 
maintained and publicly represented such woman as 
his wife, 


(441) shall be deemed to be married to that woman, and 
upon the death of the veteran at any time while so 
deemsd married, such woman shall be deemed to be 
his widow. 


The adoption of this provision for recipients of War Veterans Allowane 
resulted in a request to the Government for similar legislation in the Pen 
Act. This was enacted on the date of March 9th, 1961, and read as follows’ 

34(5) For the purposes of this Act, a veteran who: 


(a) is residing with a woman with whom he is prohibited 
from celebrating a marriage by reason of a previous 
marriage either of such woman or of himself with 
another person, and 


(b) shows to the satisfaction of the Commission that he 
has for seven years or more, continuously maintained 
and publicly represented such woman as his wife, shall 
where the Commission in its discretion so directs, be 
deemed to be married to that woman, and upon the death 
of the veteran at any time while so deemed to be married; 
such woman Shall, where the Commission in its discretion 
so directs, be deemed to ba his widow. 


—_—— 
ee ee ees as et ee ee ees 
—_— eee 


This assumption is arrived at 
section in the Pension Act 
the War Veterans Allowance 
Commission is given a discr 
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Section 34(6) of the Act makes provision for a woman who was residing 
with a pensioner to be deemed his widow for purpose of the Pension Act under 


certain specified circumstances. This section reads as follows: 
34(6) For the purposes of this Act, a woman who; 


(a) was residing with a veteran immedistely prior to his 
death and was prohibited from celebrating a marriage 
with him by reason of a previous marriage either of 
such veteran or of herself with another person, md 


(0) shows to the satisfaction of the Commission that she 
was, for seven years or more, continuously maintained 
cnc publicly represented by such veteran as his wife. 


shall, where the Commission in its discretion so 


directs, be deemed to be the widow of that deceased 
veteran. 


The annotation explaining the purpose of this legislation was as follows: 


This subsection is new, and its purpose is to permit the 

- Commission, where the Commission is satisfied as to the 
existence of certain facts, to deem a veteran to be married — 
for the purpose of increasing his pension from the single 
rate to the married rate. The Commission may also upon 
the death of a veteran deemed to be married to a womm, 
deem the woman to be his widow for the purpose of paying 
her widow's pension. 


A similar provision is contained the the War Veterans Allowance Act. 


14 


ye 


COMMITTEE - RECOMMENDATIONS 


(113) 


(22,5 


That the Act be anended to provide that in an application Procedure .Wh 


under Section 3(5) or Section 3(6) the following practice 


be adopted: 


(a) 


(b) 


(c) 


It shoul@indt bs necessary fer the Corimission’ to 
locate or contact the spouse involved in the 
first marriage. 


A pensioner should be required only. to”produce: 
a certificate or other satisfactory evidence 
of the previcus marriage that constitutes the 
bar to marriage and show to the satisfaction 
of the Commission, by statutory declaration, 
that no evidence of the termination of such 
marriage by death, divorce or annulment has 
been found upon reasonably extensive enquiry. 


The Commission shoyid-accept..the refusal by any 
person competent to issue a marriage licence 

as acceptable proof of the existerce or a bar 
to marriage for the purposes of Section 3)(5). 


That the existing requirement under Commission policy for 


a review every three years of cases where additional pen- 


sion is paid under Section 3l(5) be discontinued, 


That the staff of the Cenadian Pension Commission and the 


Depa tment of Veterans Affairs be authorized to counsel 


persons who may be able to qualify for benefits under 


Sections 34(5) and 34(6) of the Act, to assist them in 


the completion of an application, 


where appropriate, 


fonara 


Ponsionor ws 
life Are | 


Missing Spot 
Neca Nov be 
Contacted 


Evidence 
UdSstQAntLat 
Trregular © 
Union 


Refusal to 
Tssue Marriag 

Lcence is 
Acceptable 
Proort 


Periodic 
Review Not 


Necessary 
DVA and CPC 
Advise 


Potential 
Beneficiari 
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Contact with the missing spousa 

The Act provides that pension may be paid to a pensioner at 
married rates on behalf of a woman with whom he is living in an irregu- 
lar union, provided he is prohibited from celebrating a marriage by 
reason of a pravious marriage. This is a discretionary benefit under 
the Act and the Commission must necessarily make an investigation to 
determine that the pensioner is prohibited from marrying the woman 
whom he is maintaining and publicly representing as his wife. There 
is no requirement in the Act, however, for the Commission to contact 
-the missing spovse, whether the legal wife of the pensioner or the legal 
husband of the pensiorer's irregular union wife, 

A requirement of this nature seems unnecessary. Your Committee 
aprees with the surgestion, implied in the Commission Chairman's letter 
to the Chief Pensions Advocate of January 2), 1963, that the Pension 
Commission covld not disregard the views of the legislators to the 
effect that pension at married rates should not be paid where an irregu- 
lar union are if it is possible for the couple concerned to be 
legally married. Tha requirement of the Commission, in determirting 
the existence cf a bar to marriage, to locate and question the missing 
spouse in order to determine that she or he is still alive, or that 
the marriage hes not been dissclved or annulled, is not so readily 
apparent. 

This procedure must, in mary instances, be fraught with compli- 


cations, For example, a legal wife may have seperated fror a persioner 
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many years ago, and may, for roasons of her om, have refused to sack 
divorce, She may be living in a domestic relaticnship with a new 
husband, and there may bo children who have no knowledge of the previc 
marriage. It would seem to your Committee that any requirement to 
contact this wife to determine whether sho is still alive, or whather 
she has subsequently divorced the pensioner, is an invasion of her - 
privacy, which should bo noither condoned nor required, A similar © 
circmstance could apply to the husband of the irreguiar union wife 
of a pensioner. He may see no reason to co-operate with the represen- 
tatives of the Commission who require him to prove that he is alive an 
that he has not divorced his wife. Your Committee seas no just reason 
why this type of information should have to ba obtained to shetaniie 
an application under this section of the Act, 
Statutory Declaration 

In the administration of the War Veterans Allowance Act, a statu- 
tory declaration is required from the veteran to the effect that he _ 
has carried out reasonably extensivo inquiry, and that the marriage — 
which prohibits him from regularising his irregular union has not bee 
terminated by death, divorce or annulment. 


The relevant instruction 


2 le ge _ MS ’ = on . 7 
is set ovt in Department of Veterans Affairs Depa -tnental Instruction 


as fcllows: 5 


28. In dealing with cases under “ection 30(11)(b).of 
the Act, the veteran must produce a certificate or 
other satisfactory evidence of the marriage that 
constitutes the bar to marriage with the woman with 
whom he cohabits. Ho must further show to the | 
Satisfaction of the VADA by statutory declaration 
thet no evidence of the termination of such marriage 
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by death, divorce or anmmlmant, has been found upon 
reasonably extensive enquiry, Finally, he mst 

tender such evidence as will convince VADA that he 

has maintained that woman continuously for at least 
Seven years, that he is still maintaining her to 

tie best of his means and that he has contimiously over 
tre sama period represented her as iis wife. Similar 
proof is required from the widow in Section 2(3) cases. 


This seems to be a reasonable procedure and your Committee r-comrends 
its adoption for purposes of the Pension Act. 


Inability to obtain a marriage licence 


A considerable number of irregular unions mst shane igh continue 
because the bar to marriage rests on the fact that the couple are unable 
to obtain a marriage licence. If an issuer has refused to grant a licence 
on the grounds of a previous marriage this should be acceptable to the Com- 
mission as sufficient proof that a bar to marriage exists. The official 
procedure for an application for a marriage licence requires a declaration 
as to the marital status of the intended parties to the marriage. If the 
properly constituted authority has refused to issue a marriage licence, this 
refusal should be sufficient grounds to establish a bar to marriage in the 
absence of other circumstances casting doubt upon it. 
Periodic Review 

Your Committee notes that this Section of the Act makes no 
provision for a periodic review. However, by its own policy, the Com- 
mission has decided that a review of circumstances, where pension is 
granted under Sections 3):(5), is required every three years to determine 
that a bar to marriage still exists. This review normally requires 
a representative of the Commission to contact the nissing spouse. This, 
your Committee feels, could lead to a further aggravation of the situation 


as explained in regard to the initial requirement for such contact. 
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It should be sufficient, for the purpose of ostablishing that the bar 
to marriage remains, for the Commission to obtain a statutory declarati 
from the pensioner. If the Commission determines, at some later date, 
that the bar to marriage was removed, and the pensioner had not taken 
the steps to legalize his irregular union, any overpayment could be 
recovered from pension as in the case of other overpayments. 
Counselling of Potential Recipients 

Your Committea noted the policy of the Commission to the effect 
that applications under Section 3) (5) and Section 3)(6) would not be 
"invited" where a welfare officer of the Department of Veterans Artatps 
acting as a representative of the Commission, was aware that the cir- 
cumstances of the pensioner or other person might be sich as to permit 
an award of pension, There is no justification for the continuation o 
this practice, in the opinion of your Committee. 

The Act states that, so long as a pensioner can show to the 
satisfaction of the Commission that he has maintained a relationship 
with another woman for seven years, publicly representing her as his 
wife, and he is prohibited from celebrating a marriage with her by 
reason of a previous marriage of either tho woman or himself, the 
Commission has discretion to pay pension at merried ratoe. The legisla 

tion provides, also, that a widow who immediately prior to the death 
of a pensioner was residinge with him under theses circumstances, may be 


deemed to b idoy the vensi a 
e the widow of the pensioner for the purposes of the Pensior 


Act. Althoug eri j lis j 
gh the legislation is aiccretionary, it is the view of 


your “ommittee trat the Commission should take all reasonable means to: 


ensure that the availability of these provisions of the Act is known. 
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Accordingly, the Commission should instruct those acting as its 
representatives to assist any person to make an application in circumstances 
where he or she might qualify for benefit under these Sections of the Act. 


In this respect, your Tommittee noted the policy cf the War Veterans 


Allowance Board, which is as follows: !6 


Ivregular Jnions (Sections 2(3) and 30(11)(b) WVA Act) 


19. Pursuent to Sections 2(3) and 30(11)(b) WVA Act, 
applicants who may be affected should be counselled 
concerning their rights and privileges under the Act. 


20. Utmost. discretion should be used in dealing with these 
cases as tiere may be scme instances where the wife 
may not be aware of the true situation, particularly 
where a marriage has taken place but is not recognized 
as valid by VADA, (Veterans Affairs District Authority) 
or the Boazd, and where the lesser amount of allowance 
in payment may have been explained to his "wife" by 
the veteran on grounds cther than irregularity of 
marriage. 


2 


el. The veteran should be acvised that if his "wife" is 
at 


account in computing income in the event of his being 
"deemed to be married" and her assets would also 
be taken into consideration in determining financial 


qualifications for an award. 


Bah G ane A veteran, not necessarily a recipient, who seeks 
to secur2 she benefit provided by Section 30(11)(b) of 
the Act shall apply in writing to VADA (Veterans Affairs 
District Authority) and must meet the following essential 
conditions: 


(a) be residing with a woman to whom he is not legally 
varried, and whom he cannot marry because of a 
crevious marriage, and 
(b) projuce evidence that he has continuously maintained 
and represented that woman as his wife for seven 
years or more. 
War Veterans Allowance policy re bar to marriage 


. . af ] tn ay Imay t ermr)- 
The requirenents under the War Veterans Allowance Act for determ 


ue ee 
ming whether a ber to marriage exists apne2ar considerably less restrictive 


’ £ Pane o7 b MNLS 3 nN. 
than those set down by the Caradian Pension Commission 
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The War Veterans Allowance Board requirements are set out as follows: 


In dealing with cases under Section 30(11)(b) of the 

Act, the veteran must produce a certificate or other 
satisfactory evidence of the marriage that constitutes 
the bar to marriage with the woman with whom he cohabits. 
He must further show to the satisfaction of the VADE by 
statutory declaration that no evidence of the termination 
of such marriage by death, divorce or annulment has been 
found upon reasonably extensive enquiry. Finally, he 
must tender such evidence as will convince VADA that he 
has maintained that woman continuously for at least seven 
years, that he is still maintaining her to the best of 
his means. and that he has continuously over the same period 
represented her as his wife. Similar proof is required. — 
from the widow in Section 2(3) cases. 


While it is appreciated that an award of War Veterans Allowance 
differs greatly from that of pension, it does not seem realistic et 
the administration of the War Veterans Allowance Act should call for 
one type of proof while the Pension Commission requires another. 
Consider the following hypothetical case: A 10% disability pensioner, 
who is also a War Veterans Allowance recipient, has lived with a 
woman in irregular union for seven years. He applies for married 
rate of the Allowance and is required to supply a ee the 
marriage certificate which constitutes the bar to marriage and to 
complete a statutory declaration giving the details of his relation- | 
ship with said woman. The woman concerned ig required also to 


re) . 4 > * . ae neo * > > 
complete a similar declaration. On approval of his avplication 


his Allowance is increased from the Single rate of 5105 to the 


married rate of $170 per month. 


e te +4 } ; 
As he is entitled under the War Veterans Allowance Act toa 


nonthly maximum vermissib 


ine f } 5 
le income of $25 he then apvlies to the 
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Pension Commission under the provisions of Section 3h (5) for addi- 
tional pension on behalf of his irregular union wife. In addition 
to completing declarations similar to those for War Veterans Allowance 
the pensioner must also submit proof that the bar to marriage still 
existse The production of the marriage certificate is insufficient 
proof for this purpose. If he is unable to produces such proof 
then his application fails and he is not entitled to the additional 
$6.40 that the married rate under Schedule "A" of the Pension Act 
would bring « 

It should be noted that the provision for War Veterans Allowance 
at married rates in an irregular union has been in force since 1955. 
A similar provision came into effect under the Pension Act only 
in 1961. The procedure in use under the War Veterans Allowance Act 
seems to have worked well. It has been accepted by the Auditor- 
General and by the Government as satisfactory, and should be regardad 
as a reasonable precedent. Accordingly, your Committee has s' ggested 
that the requirements of the Canadian Pension Commission in regard 
to the administration of this provision of the Pension Act should 


be similar to those of the War Veterans Allowance Board. 
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CHAPTER 30 
RETROACTIVE AWARDS 
GENERAL I i a aa 


This term has been used for many years to describe the process under 
which the Pension Commission may, in its discretion, grant retroactive pen- 
sion from a date prior to the actual date upon which decision to make the 


award is approved. 


ae of the Pension Act are as follows:! 


The relevant sections 
* 31(1)(b) When entitlement to pension is granted by the Commission, 
or by an Appeal Board thereof, upon a date twelve months 
or more after the date upon which application therefor 
was made to the Commission, from the date of grant, or, 
in the discretion of the Commission, from a date twelve 
months prior to the date of grant. 


gut) Notwithstanding any limitation contained in this section, 
the Commission may, in its discretion, make an additional 
award not exceeding an amount equivalent to an additional 
six months' pension in cases where it is apparent that 
hardship and distress might otherwise ensue. 1939, ¢.32, 
SPL EPO G,“cl62)as10. 


3113) Notwithstanding any limitations contained in this section, 
the Commission may, in its discretion, make an additional 
award not exceeding an amount equivalent to an. additional 
eighteen months!’ pension where, through delays in securing 
service or other records, or through other administrative 
difficulties, beyond the applicant's control, it is appa- 
rent that an injustice might otherwise ensue. 


#110(2) Notwithstanding any limitation contained in this section, 
the Commission may, in its discretion, make an additional 
award not exceeding an amount equivalent to ana dditional 
six months! pension, where it is apparent that hardship 
and distress might otherwise ensue; but no payments may 
be made under this section in respect of any member of the 
forces who has died, for any period prior to the cate of 
death, or for any period in excess of eighteen months 
prior to the date on which pension is finally awarded, 
except as otherwise provided in subsection (3). 1939, 
©.32, 5-133 1946; ¢.62, 82h. 


h2(3) Jotwithstanding limitations contained in this section, the 
Commission may, in its discretion, make an additional award 
not exceeding an amount equivalent to an additional eighteen 
months! pension where, through delays in securing service or 
other records or through other administrative difficulties, 
beyond the applicant's control, it is apparent that an injustice 
might otherwise ensue; but no such payment may be made in respect 
of any member of the forces who has died for any period prior to 


the date of death. 


ED eed eel (tals eg eee ee ae et ae eo oe ee ee ee ee Se ee ee 


* Section 31 applies to claims arising from disability; Section 2 applies to 


claims arising from death. 


947 


General 

The following policy decisions of the Commission govern the ex- 
tension of retroactive pension under Sections 31 and 2.3 
Applicable to Entitlement Only: The following rulins was confirmed at a 
general meeting of the Commission ‘April 9th, 197: 

Only those decisions of the Commission or an Appeal 2a 
Board of the Commission granting "entitlement to pension" 
are subject to Section 31 of the Pension Act. 

A similar ruling was made in respect of Section 2, concerning 
retroactivation in regard to entitlement decisions arising from death. 
These restrictions are contained in the Pension Act, in that Sections 
31 and 2 refer only to entitlement. Accordingly, retroactive pension 
is not awarded under existing legislation in regard to increases in 


the degree of aggravation or in the degree of assessment. 


Assessable Degree of Disability: Where a retroactive award of pension 


is granted, Commission policy provides that an assessable degree of disa- 
‘ility mst have existed for the total period of retroactivation. The 


following rulings of the Commission apply: ? 


When entitlement is granted less than 12 months from the 
date of application the effective date is governed by 
l(a) of 31 and the following policy is to be followed: 


(1) When the disability is shown to have existed at dis- 
charge and an assessable degree of disability was 
shown to have existed at that time, pension will be 
awarded from the date of discharge. ay 

(2) When a disability of non-assessable degree is shown to 
have existed at discharge, entitlement may be conceded 
effective date of application, (that of discharge) but 
pension may only be paid from the date on which an as- 
Sessable degree of disability became apparent. ) 


When entitlement is 
date of application, 
of 31 and the followi 


granted for more than 12 months from tl 
the effective date is governed by (1) 
ng policy is to te followed: 


a 
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(1) When the disability is shown to exist at discharge 
and there is an assessable degree of disability at 
that time, pension will be awarded for 12 months 
prior to date of decision. 


(2) When a disability of non-assessable degree is shown 
to exist at discharge, entitlement may be conceded 
effective date of application (that of discharge), 
but pension may only be paid on the date an assessable 
degree of disability became apparent, provided such 
does not exceed 12 months. 


(3) When the disability for which application is made, was 
not shown to exist at discharge, pension, when entitle- 
ment has been conceded will be: 


(a) from the date of grant (the decision) 


(b) from a date 12 months prior to date upon which 
decision was rendered - this is discretionary 
and is dependent on evidence of an assessable 
degree of disability over that period. 


Six Months Retroactive Pension for Hardship and Distress: The policy 
of the Commission in this respect is set out as follows: 


After the basic effective date of the award of entitlement 
to pension has been made under (1)(a) or (b) the Commission 
may make an additional award of not more than six months 
pension under (2) of 31, where it is apparent that hardship 
and distress may otherwise ensue. However, awards under 
(2) are not to be made automatically; claims will be con- 
sidered only where there is evidence before the Commission 
in respect to the possibility of hardships and distress 
ensuing if an award is not made. 


Subject to the above-stated policy, an award under (25 
may be made as follows: 


(1) When the disability is shown to exist at discharge, 
and there is an assessable degree of disability at 
that time, an additional award not exceeding six 
months may be granted in addition to the le months 


under Section 31(1)(»). 


(2) When a disability of non-assessable degree is shown 
to exist at discharge, entitlement may be conceded 
effective date of application (that of discharge), 
but the additional award of pension not exceeding 
six months may only be granted in addition to the | 
12 months under Section 31 (1)(b) when an assessable 


degree of disability is shown to exist over that 


period. 
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(3) When the disability for which application is made 
is not shown to have existed at discharge, and en- 
titlement has subsequently been awarded, the dis- 
cretionary award, not exceeding six months, will 
not be authorized unless medical reports on record 
show that the pertinent disability was of an asses- 
sable degree over that period. 


distress" might ensue if the application is not 
granted. If this evidence is not on file, the ap- 
plicant is to be ayvarded an opportunity to produce 
such evidence by interview arranged by the Pension — 
Medical Examiner (District Office). \ 


(4) There mst always be evidence that "hardship and ; 
’ 


Eighteen Months Retroactive Pension due to Administrative Difficulty: Th 


policy of the Commission in respect to the award of an additional 18 


months retroactivation is set out hereunder: 5 


After the basic effective date of the award of entitlement 
to pension has been made under (1)(a) or (b) the Commis- 
sion may make an additional award of not more than 18 © 
months pension under (3) of 31, where, through delays in 
receiving service or other records, or through other ad- 
ministrative difficulties, beyond the applicant's control, 
it is apparent that an injustice might otherwise ensue. 


An award under (3) will not be made unless; 


(1) The basic effective date of the award of entitlement 
to pensions has been firmly made under (1)(a) or (oa 
and 


(2) An assessable disability is shown to have existed durin 
the period covered by the award, 


Thirty-six Month Limitation: The policy of the Commission concerning the 


ra \ 


maximum period of retroactivation is as follows: > 


Section 31 of the Pension Act prohibits the Commission 
from’making an award of pension retroactive for a longer 


period of time than the statutory 36 months provided by 
Section 31. ’ 


Full Entitlement: The policy of the Commi 


sion in respect to retroactivation,in cases where fall entitlement is 


granted following ¢ awar F : ; : 
& a previous award which was Siven on a partial aggrav 


basis only, is as force: * 
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In those cases where full entitlement has been limited 
by the provisions of Section 13(1)(c) and where by 

a renewal decision the above-noted limitations are 
removed and pension is payable for the entire disabi- 
lity, the effective date for new entitlement would be 
subject to the provisions of Section 31 (date of appli- 
cation or twelve months). 


Date of application: 


The date of application is of particular importance in 


‘regard to retroactive awards, as such is used in determining the date won 


which retroactivation may commence. The effective date of apnlication for 


8 


purperes of the Pension Act is laid clown by the Commission as follows: 


That for pension purposes, date of application will 


2 ae 


(a) 


(b) 


include the following: 


Date of discharge or retirement of a member of 
the forces in whom a disability is shown to 
exist at that time. 


Date of discharge from Departmental treatment 
with evidence of disability when the member of 
the forces on discharge or retirement was passed 
directly to D.V.A. for treatment. (ii (i) (e) ) 


NOTE: <A disease or injury mentioned on dis- 
charge board proceedings is not an ap- 
plication for pension if causing no 
disability. 


\ disability of non-assessable degree 
recotded on discharge from the forces will 
constitute an application within the mean- 
imMerer the A6%. 


The date a letter of anolication is received at 
Head Office, or in the District Office, or by the 


Veterans’ Bureau. 


The date an apnl icant or person on behalf of an ap- 
plicant appears in person at Head Office, in the 
District Office, or the Veterans' Bureau. . 


The Gate an cx-member of the forces makes applica- 
tion for treatment to the Department of Veterans 
Affairs, or the date of recorded evidence of disease 
or injury on Departmental treatment documentation; 
4.e., an application for War Veterans' Allowance 1s 
not accepted as an application for pension. 
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General 


5. lospital, Private Physician (regularly qualified, 
duly licensed and in good standing), or other 
Medical Authority, files of the Department of 
Veterans Affairs, Compensation Board or Insurance 
Company records, where such records describe the 
disease or injury or symptoms thereof for which 
pension entitlement has been granted; provided, 
however, that such records have been duly verified 
to the satisfaction of the Commission. 
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REPRESENTATIONS AND EVIDENCE 


In general terms, those making representations to your Committee 
expressed the opinion that the Pension Commission did not make suffi- 
cient use of its discretion in regard to the provisions of the Act 
under which awards could be made on a retroactive basis. 

War Pensioners of Canada (Toronto Branch): The following recommendation 

; 9 

was made in a prepared brief: 
Resolved that, until changes are made, a more liberal 
use of the retroactive powers of the Commission should 
be made when it appears that the veteran has been made 
ie ‘suiter.throngh/mo.fault "of hes owns 

Torento and District Sx-Servicemens' Advisory Committee: ‘This orevani- 

gation referred to the sections of the Act dealing with retroactivation 

: 10 

and commented as follows: 
It has been noted that even though pension may not 
be awarded sometimes up to a period of two years follow- 
ing the application for claim, very rarely is this 
Section of the Act used as we believe it should be. 

Mr. James Leslie Varley, Chairman of the Advisory Committee, stated 
that his group objected particularly to the provision under which an ad- 
ditional six months retroactivation was granted "where it is apparent 

12 

that hardship and distress might otherwise ensue"."* Mr. Varley stated: 

I believe the intent is that if it has been found, prior 

to his having been awarded this grant, that he has been 

out-of-pocket or beggared himself by virtue of his ill- 

ness then this may be awarded, not as a means test, but 

as a repayment for monies expended which should have 

initially been paid by the Commission. 


Mr. Varley stated that his delegation was satisfied with three years 


total retroactivation, provided the Commission awarded this retroactivation 


on a liberal basis. 
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Revresentations and Evidence 


Army, Navy and Air Force Veterans: <n ? nrevared brief this organization 


1 
made the following recommendation: 


Retroactivation Awards 
That all War Disability Compensation when granted become 
effective from the date of the application. 


Comment: We recommend that when a decision is given favour 
able to the veteran, War Disability Compensation be paid as 
of date of application. Section 31 (i) of the Canadian 
Pension Act leaves the decision to the discretion of the 
Canadian Pension Commission up to a maximum of 12 months. 
Section 31(2) permits an additional 6 months when hardship 
and distress would otherwise occur, and Section 31(3) permit; 
an adcitional 18 months compensation where there are adminis 
trative delays beyond the applicant's control. 


It is appreciated that for a number of years following World 
War I, compensation when granted became retroactive to the 
appearance of the disability or in some instances the date 
of discharge, resulting in large retroactive payments. To 
correct this situation an injustice was permitted in order 
to secure a more unbiased consideration of the merits of . 
the applicant's claim without being unduly influenced by the 
financial consequence of a favourable decision. 


Experience has shown that there have been many cases of 
delay beyond the anplicant's contro], which under the presen 
regulations have resulted in both injustice and harcship. Te 
offset any excessive awards which ZO back to World War I 
and which might jeopardize a favoursble 

of the applicant a provision cou 
dian Pension Act that the retros 
apply to claims made prior 
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+ 
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provisions would not 
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Present regulations do not Safeguard applications of obvious 

pecan where through error, negiect, or other causes, 

itter sevyond the c¢onitvwa) az eg a ee 4 : ; 

Ads y beyond the control of the appl cant, pension 1s un= 
uly delayed. 


Mr. J.C. Iundberg, the Dominion Pr 


Act be amended to vrovide a limit o 
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The War Amputations of Canada: Thi 
h 


z in a prepared brie 
as follows: 
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Representations and Evidence 


The Pension Act, Section 31, Subsection l(a) 2 and 3 
and Section 2, Subsection l(a) and 2 provide for 
retroactive pension awards of 12 months, plus an 
additional six months for hardship and distress and 
18 months for administrative delays, etc. 


It has been the experience of the War Amputations of 
Canada that the Canadian Pension Commission applies 

a rather limited interpretation to the retroactivation 
clauses of the legislation. This seems particularly 
apparent in regard to the hardship clause which pro- 
vides for an additional six months and the adminis- 
trative delays clause which provides for an additi- 
onal 18 months. 


It would seem that the responsibility to apply for 
retroactivation is that of the applicant. He can be 
presumed to be at a disadvantage in this respect, 
however, inasmuch as he is not aware of the explicit 
requirements of the legislation. 


It would perhaps be feasible to suggest that the Com- 
mission should accept some responsibility to determine 
whether or not the "hardship" and/or "administrative 
difficulties" conditions would qualify the applicant 
for retroactive pension. This could be done by a pro- 
cedure under which the Commission would require the 
Pension Medical Examiner, Veterans! Bureau, or the 
Commission's Appeals or Claims Branches to furnish a 
certificate in all cases to the effect that, so far as 
can be ascertained from the records, 


(a) No hardship or distress is apparent which would 
qualify the applicant for additional retroactiva- 
tion and/or 


(b) There is no evidence of administrative difficulties 
beyond the applicant's control which would qualify 
the applicant for additional pension in this respect. 


In commenting on the recommendation, the representatives of the Asso- 


ciation suggested that an applicant may not be aware that the Act made 


and proposed that a form be used to call 


15 


provision for retroactivation, 


this to his attention. The following discussion took place: 
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Representations and Evidence 


Royal Canadian legion: In a prepared brief, this 
LS OA SENT RETEENES > - 


Mr. Justice Woods: Well, as the matter stands now if 
an applicant is given a pension, that is assuming he 
applies, and after some delay a pension comes through, 
the matter is not taken to apppeal, would there be 
anything apart from his own knowledge of the Act which 
he might or might not actually have to acquaint him 
with the fact that there is provision here for an addi- 
tional award? 


I gather there isn't because you are suggesting here that 
there be some kind of onus on the Commission to change this. 
or apprise him of it to let him know if his circumstances 
are within certain areas he can apply. Not assuring him 
he can get it, of course. 


Mr. Bell; Honorary Sec.-Treas: That is correct. 
sPeabae $e heey kv erdicictadeina so” i aateaat MMB as be 


Mr. Justice Woods: Well, presumably, I speak with no know- 
ledge of the procedural details that are gone through I haw 
seen these; presumably then if there was a form of some sor 
or a place for him to fill in, a form was sent to him or 
something else, when the award was made, asking him certain 
questions, this might do it, might it not, call it to hiagm 
attention?..........As it stands now, while legally he is — 
presumed to know the law, yet in actual fact he may nov xm 
that there is such a thing (retroactivation). 


Mr. S.J. Alderdice; Executive Member: That is correct. 


Mr. dustice Woods: So his need would be to get this know- 
i EPR Ry SA woes eo aNeT , meee 
ledge to him? 


Mr. K. Butler, Vice-President: It would be very helpful, s 
ee re SLCCNL 


6 


P ‘ t 
organization stated: 


Because of the length of these sections, we do not propose 
to quote them as has been the practice in dealing with othe 
sections of the legislation, We have previously pointed ov 
that proper apylication of Section 70 of the Act will signi 
ficantly reduce the need for imp] ntation of the maximum 


le 
. . ~ * ) : 
provisions of Sections 31 and 42. “We have also stated thai 
generally in entitlement Claims, the Comission grants ret 
A 3 * Gee eek Wa : : ~~ 
Be Poe eee mionbtio “here are, however, very few 
instances in which the Commission invokes its discretionar 
Powers to Beene “this al retroactivation provided 
subsections (2) and 
representations 


\ a Ft Pg a 
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t 
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na 


thea re SyYnreant+ «wpe + 4 "I 
0 tne Government “equesting an amendment 
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Representations and Evidence 


For a number of years after World War I, pensions 

were retroactive to the date of the appearance of the 
disability or sometimes the date of discharge. As a 
result, some awards involved large retroactive payments 
and it was argued that this fact made the Commission 
extremely reluctant to grant the application. To do 
away with this psychological barrier an injustice was 
permitted in order to secure unbiased consideration of 
the merits of the applicant's claim without being unduly 
influenced by the financial consequences of a favourable 
decision. 


There are many cases which, by their very nature, lend 
themselves to delay. There are cases that are difficult 
-to establish yet are inherently just and are eventually 
allowed. Whether the case is easy or difficult to esta- 
blish, if it is just, the rights of the applicant are 

i } the same, and the obligation of the country is the same; 
it is obviously not fair that the applicant should be so 
heavily penalized because of the difficulty of establish- 
ing his right to entitlement. 


We have cited many cases in which applicants have been 
deprived of pension for months and years because of the 
Commission's failure to invoke the provisions of Section 

70. For instance, Mrs. L. (see page 32) lost $20,000 

and Mr. H. (page 32) was deprived of $8,000. Even if the 
Pension Commission were in all instances to invoke the maxi- 
mum provisions of Sections 31 and 2, there would still be 
considerable losses to applicants and a resultant saving to 
the State. The Commission, however, in its narrow approach, 
does not give a generous interpretation to the provisions of 
subsections (2) and (3). Delays in adjudication arise for 
many different reasons but regardless of the cause, the Legion 
believes that the applicant should not suffer a loss which 
can be overcome by the implementation of those subsections. 
In recent months we have had discussions with the Chairman 
of the Pension Commission regarding some of these delays on 
Appeal Board decisions, when the Commission has on its own 
initiative, sought medical opinions which have enabled Boards 
to rule favourably. We suggest that such delays are of an 
administrative nature and while we compliment the Commission 
on obtaining the additional evidence, we feel it should de 
mandatory that awards be effective three years (under. the 
present legislation) prior to the datienok decision where 
application has been made before this date. 


We do not propose to burden you with further cases in suvport 
of this recommendation, since we believe there are a suffi 
cient number of claims already before you to justify this point. 


— — a ee a ee 


% These page numbers refer to pages in the Royal Canadian Legion brief. 
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Representations and Evidence 


Mr, Donald. M, Thompson, Dominion Secretary of the Legion, suggested — 
that it wouldte helpful if the Commission were to "use the Sections 
%3 | 
that are there to their maximum", ; hut suggested that an amendment 


to the legislation was required and reiterated the proposal in the 


brief, that: 


retroactivation concerning increases in degree of aggravation, and the 


degree of assessment, was too restrictive, The Legion's brief stated: 


The legion suggested also that the Commission's policy in regard to 


When entitlement is granted, pension will be paid 
from the date of application, except that in no 
instance shall awards be paid prior to January lst, 196. 


In explanation of the date, Mr. Thompson stated: 


This date was selected a number of years ago by 

the legion in an effort to be reasonable and to 
suggest a date beyond which retroactivation would 
not go. lt was purely an arbitrarily selected date. 


The legislation provides that when a man receives 

entitlement it shall be effective from a date not more 

than twelve months prior to the ruling; the date of 

the ruling, or from an intermediate date. In practice, 
the Commission nearly always m such awards effective 


ily on a fractional basis (i.e. 
is effective only from 
gested to the Commission 
di seme Basis as others avid 
or to the date of decision. We 
act that increase in assessment 
ens 3 n "date of complaint", but the 
Commission does not follow this practice when inefes ee 
fractional assessments - a further instance of the Commis= 


Sion refusing to implement the vrovisions of Section 70. 


akes 

twelve months prior to the date of decision. This includes 
awards of both full and fractional entitlement. When a pets 
sioner holding ae et entitlement is subsequently grant 
full entitlement, it also is effective twelve months prior 
to the date of decision. In those instances, however, we 
entitlement is increased only on 


one-fifth to two-fifths) the awe 
the date of decision. We have suf 
that such awards should b 
effective twelve months 
have also referred to ths 
of pension is effective fro 
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Representations and Evidence 


Mr. Jack MacIntosh, M.P.: Mr. MacIntosh suggested that an award should 
be retroactive to the date of the original application, regardless of the 


amount of time involved. 


LiAssociation du 22iéme Inc.: This Association, in a prepared brief 


recommended as follows: °° 


Recommendation 8: Retroactive Provisions: The Pension 

ct, vection 31, subsections I,2,3, and Section 2, subsections 
1,2,3, make provision that when a pension is granted, the Com- 
mission may approve a retroactive award as follows: 


1. Twelve months from the date of approval, or lesser 
if the application was submitted within a lesser 
period; 


2e An additional six months if financial hardship 
involved; 


3- An additional eighteen months if there was some 
administrative delay in handling the case. 


Our membership indicated that, in only a few cases, does 
the Commission actually go back beyond the twelve month 
period, and there is a great deal of confusion as to the 
conditions which are required to qualify for an additi- 
onal six months for financial hardship, and/or an addi- 
tional eighteen months for administrative delay. 


Our membership also considers that, where a man has 
applied for pension several years ago and the application 
is eventually granted, that man should be entitled to 

a retroactive award of at least five years, provided 

that the delay in granting pension was no fault of his 
own. 


In explanation of the proposal that retroactivation should be limited 
, , ei 
to five years, Major Paul Clavel, Secretary of the Association, stated: 


There are some reasons...let us say he has waited 20 

years, there are some reasons for this delay of 20 

years. Now, this delay can, in some Measure s , be blamed 

on the man himself, in some meaure; and in some measure 

to the delay in finding documents, et cetera, but the 

man has managed to live up to the time that he asked for 

this pension. But he could get some indemnity for this 

delay, and we think that five (5) years is a reasonable delay. 
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Representations and Evidence 


Canadian Pension Commission: Mr. T.D. Anderson, Chairman of the 


Commission, stated in a prepared bricf:~ 


The Legion never sees those claims we grant retro- 
active payments under Sections 31 and 2. They 
only get complaints when we do not zrant such 
awards, So, again, they assume that we never 

grant them unless they press us to do so. This 

is true of most claims with which the Legion deals. 
Veteren only goes to the Legion when he is unable 
to establish his claim through regular channels. 
Most legitimate claims, of course, are granted as 
a result of orocedure through regular channels. 


Kr. Anderson gave information, in regard to an interpretation of 
"hardship and distress" in Sections 31(2) and 2(2), ain discussion before 
the Committee, as follows: 23 


Mr. Anderson: Well I don't know that there is a fixed 
yardstick, and I don't think that you could make a 
fixed yardstick. I think what might be a hardship 

for one person wouldn't necessarily be a hardship to 
another. 


Mr. Justice Woods: Would this mean where he had suffered 
as a result of not having a pension, or would it be that 
his circumstances financially were bad? 


Mr. Anderson: Bad financial circumstances, as you say, 
you have got to know whether he suffered because of not 
having money over this specific period. 


But, in any case, the point I am getting at is that you 
can't just use discretion without anything else; you heve 


to question whether or not the man has suffered hardship 
and distress, 


Mr, Anderson stated that, in some instances, the Commission eranted 


retroactivation on its initiative and in other cases only if the pensio 


application for it, 


Mr, H.W. Herridge, M.P.: In regard to retroactivation, Mr. Herridge sug 
24 
thet: 
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I am one who believes that if it is proven that a man 
has been done an injustice, he should be compensated 

accordingly. That is, it should be retroactive from 

the time when the disability was incurred. 


He stated further that he appreciated what he called "the psychological 
effect" that such an award would have on the Commission's thinking if it were 
required to grant retroactivation going back many years. He stated, there- 
fore, that he would support a limitation of five years for retroactivation 


which, in his opinion would be "an improvement on the present legislation" .” 


Mr. Jack Bigg, M.P.: Ina prepared brief, Mr. Bigg stated as follows: = 


Retroactive Awards = Section 31 (for disabilities) and 
Section 2 (for deaths) contain the retroactive provisions 3 
generally speaking those are: 


(a) Twelve months in normal circumstances if the 
application pre-dated that time. 


(b) An additional six months if hardship is evident; 
and 


(c) An additional eighteen months where there has been 
administrative delay. 


It is desired to comment, here again, that the decisions 
in cases of this nature mst necessarily be made on a 
discretionary basis by the Commission as it would be im- 
possible to set down specific instructions in the Act. 
Some provisions should be made, however, for an appeal 
from arbitrary decisions of the Commission where a 
claimant for pension considered that he is entitled to 


a greater period of retroactivation than the Commission 


is prepared to award. 


In exvlanation, Mr. Bigg stated: > 

The Commission feels that they should not give this unless 
there are extraordinary circumstances. It should be generously 
interpreted and you should give him the back pension, whenever 
it is possible, for his out-of-pocket. Apparently at the 
present time he does not get this opportunity to come back and 


ask for that pension. 
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4 


: r ae 
Mr, Rene Emard, M.P.: Mr. Emard recommended, in a prepared brief: 
watn th Sits pe tec aad Reet antics? Sailing 


Retroactive Awards - ; 

It is my understanding that under Sections 31 and 2 
of the Pension Act it is possible for the Commission 

to make an award retroactive no more than three years 

- and even then, in order to obtain a retroactive 

award beyond one year the applicant has to prove 
financial hardship or that there was administrative © 
delay beyond his own control. I can readily see that, 
where an application is made for pension fifteen or 
twenty years previously and eventually the application 

is granted, it would not be reasonable, in most circumstan 
to grant arrears of nension for these fifteen or twenty 
years. At the samc time, I do feel that the existing pro- 
visions are too restrictive. In my opinion, a maximum of 
five years retroactivity would be fair to all concerned. 


Veterans' Bureau: In answer to a written question submitted by your 
Committee as to whether the Veterans' Bureau included the possibility of 
retroactivation in submitting a case to the Commission, Brigadier P.E. 
Reyonlds, Chief Pensions Advocate, stated in a prepared brief: °? 


In cases in which there has been delay in making 

the original submission and in cases of obvious 
hardship, the advocates may include a request for 
consideration under Section 31. It is more common, 
however, for the advocate to make such a request aiter 
pension entitlement has been conceded by the Commission. 
That is, it is felt that the chances of success are 
better if the issues are submitted separately. 


In a reply to a prepared question from your Committee as to whether 


it would be feasible for the Veterans' Bureau to make application on beha 


of the applicant for retroactivation, Brigadier Reynolds diated: 


The applicant is usually advised with reference to 
Section 31 at soma stage of the proceedinzs. The 
advocate generally expects the applicant to instruct 


him to make a submission under Section 31. 


In regard to the practice under which the Veterans' Bureau waited fo 


instructions from the applicant, Brigadier Reynolds stated: 3! 


i 
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».elhe reason we wait for instructions is because the 


hardship and delay provision calls for an investigation 
by the Commission of the means test variety, and we feel 
that some applicants would object to naving people looking 
into their affairs, and we want their consent and treir 
knowledge of what will happen before this takes place........ 
The Advocate hesitates to make application without instruc- 
tions because the "means test" type of investigation on the 
part of Commission officials might be a source of embarrass- 
ment to some veterans... 


Your Committee asked the Veterans' Bureau to comment on the following 


Ze 


question: 


Brigadier 


Representation has been made to us that the period of 
retroactivation should perhaps be extended to five 
years. Could you tell us the reaction of what might 
be termed the average applicant, who has had a long- 
standing application for pension, if such pension is 
eventually granted and the applicant learns that he 
is to receive retroactivation of not more than one 
year, or even of three years, under the Act? 


33 


Reynolds provided the following answer: 


In the instance mentioned above the average applicant 
is very annoyed, to put it mildly. The average appli- 
cant. believes that pension entitlement should be effective 
at least from the date of his application for pension. 


Assessment while undergoing treatment for a pensionable condition 


The Legion made representations concerning the necessity for the 


Commission to ensure that a pension examination was carried out on 


all pensioners who were undergoing treatment for their pensionable 


condition. 


Speaking of the retroactive aspect of this, Mr. Thompson 


suggested that if. the Commission did grant an increase of 20% or more 


following an examination in hospital, the award should be reviewed 


to determine whether a higher assessment should have been in effect 


prior to the examination. 
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HISTORY 
The original Pension Act of 1919 provided that the payment 


of pension shall be retroactive, in the case of a person awarded 
a pension for a disability subsequent to release from the Forces, 
from the day upon which the application for pension was received. 
The relevant section of the Act read as follows: 


28(b) In the case in which a pension is awarded to an 
applicant the appearance of whose disability was 
subsequent to his retirement or discharge from 
the forces, in which case the pension shall. be 
paid from the day upon which the apolication for 
pension has been received; 


This provision was amended in 192) to provide retroactivation 
of six months. The relevant section of the Act read as Peewee 


In the case in which a pension is awarded to an ap- 
plicant the appearance of whose disability was sub- 
sequent to his retirement or discharge from the 
Forces, in which case a pension may be paid from a 
date six months prior to the day upon which appli- 
cation for pension has been received or from the 
date of the appearance of the disability whichever 
is the later date. 


This section was re-numbered 27(b uintthesnevised Statutes of 


| 


Canada 1927, but no change in intent was made. 

This provision in the Act was amended in 1936 to provide that 
retroactivation in entitlement for disability could be awarded from 
the date of application where such was less than 12 months from the 
date for the grant or, where the entitlement was granted on a date 


more than 12 months subsequent to the date upon which anoplication was 


made, the Commission could, in its discretion, grant retroactivation 


not exceeding 12 months. Provision was made also for a further six 


months retroactivation where hardship or distress was involved. The 


relevant sections of the Act were as follows: 3 


History 
27(1) 


(2) 


A pension awarded for disability shal” be payable 
with effective as hereinafter set forth: 


(a) When entitlement to pensioniis granted by the 


(b) 


(c) 


(d) 


Commission, or by a quorum thereof, or by the 
Court, upon a date less than twelve months sub- 
sequent to the date upon which application there- 
for was made to the Commission; from the date 

of grant, or, in the discretion of the Commis- 
sion, from a date not earlier than the date of 
application; 


When entitlement to pension is granted by the 
Commission, or by a quorum thereof, upon a date 
more than twelve months subsequent to the date 
upon which application therefor was made to the 
Commission; from the date of grant, or, in the 
discretion of the Commission, from a date twelve 
months prior to the date upon which the decision 
of the Commission or of the quorum was rendered; 


When entitlement to pension is either granted or 
refused by a quorum of the Commission upon a date 
more than twelve months subsequent to the date 
upon which application therefor was made to the 
Commission, and the Court thereafter grants enti- 
tlement; from the date of the quorum decision, or, 
in the discretion of the Commission, from a date 
twelve months prior to the date upon which such 
quorum decision was rendered; 


When entitlement to pension is granted by the 
Court, as the result of an appeal by the appli- 
cant, directly from an adverse decision of the 
Commission, and the date upon which the deci- 
sion of the Court was rendered is more than 
twelve months subsequent to the date upon which 
application therefor was made to the Commission; 
from the date of grant, or in the discretion 

of the Commission, froma date twelve months 
prior to the date upon which such decision of 
the Court was rendered. 


Notwithstanding any limitation conteined in this 
section, the Commission may, in its discretion, 
made an additional award not exceeding an amount 
equivalent to an additional six months pension in 
cases where it is apparent that harcship and dis- 
tress might otherwise ensue. 


96h, 
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History 
The annotation in Bill 26, amending the Pension Act, stated as 


follows: 38 


This is new and takes the place of Section 27 of the 
Act. It provides that when entitlement is granted, 
an applicant may receive not more than 18 months 
retroactive pension. 


Provision was made in the legislation of 1936 for retroactivation 


of 18 months in entitlement for death as follows: 7” 


37(1) Pensions awarded with respect to the death or a 
member of the forces shall be vayable with effect as 
hereinafter set forth: 


(a) To or in respect of his widow or child, or 
te his parent or any person in place ofa 
parent who was wholly or to a substantial 
extent maintained by him at the time of 
his death. 


(i) When application is made therefor upon a 
a date less than twelve months subsequent to 

the date of death, from the day following dat 
of death; 


(ii) When application is made therefor upon 

a date*riere than twelve months subsequent 

to the date of death, from the date of apoli 
cation or such earlier date as the Commission 
may determine; 


(iii) When application has been made therefor 
and entitlement has been refused by the Com- 
mission or a quorum of the Commission and, as 
a result of a decision of the Court or a re- 
consideration by the Commission or a quorum 
of the Commission, entitlement is granted, from 
a date not exceeding twelve months prior to # 


date on which a decision was first rendered by — 
the Commission, 


(b) To a parent or person in place of a parent wh 
was not wholly or to a substantial extent ma! 
tained by him at the time of his death, from 
a day to be fixed in each case by the Commiss 


(c) In respect of his posthumous child, from the 
date of its birth 


History 


(2) Nothing in this section shall be deemed to au- 
thorize the payment of any pension in respect 
of a member of the forces who has died, for any 
period prior to the date of death, or for any 
period in excess of eighteen months prior to 
the date on which pension is finally awarded. 


The annotation to this section read as Solara” 


This is new. It provides that in death claims, 
payment shall be made from certain dates and 


in no case shall any payment of retroactive 
pension be made for a period in excess of 18 
months prior to date of final award. 

Order-in-Council PC 9553 of December 27th, 19h) suspended, for 
the. duration of the war and for one year afterwards, all time res- 
trictions in respect to applications for entitlement to pension 
arising out of World War II. 

Order-in-Council PC 2395 of April 9th, 195, clothed the Pension 
Commission with discretion to award an additional 18 months pension 
where, through delays in securing service or other records, or through 


other administrative difficulties beyond the applicant's control, an 


injustice might ensue. The relevant clause in this Order-in-Council 


tS I 
read as follows: 


Notwithstanding any limitations contained = Sections 
27 and 37 of the Pension Act, the Canadian Pension 
Commission may, in its discretion, in respect of 
service during the war with the German Reich, make 

an additional award not exceeding an amount equivalent 


to an additional eighteen months pension where, through 


i i ice = r or through 
delays in securing service or other records or g 


other administrative difficulties, beyond the applicant's 


i at an injustic ight other- 
1, it is apparent that an injustice mig : 
byt bhtoks provided that no payment may be made under 
this regulation in respect of any member of the forces 
who has died, for any period prior to the date of death. 


966 


19h 


19b5 


967 


History 
The provision of Order-in-Council PC 2395 was incorporated into 


_ ke 
the Pension Act by an amendment in 1946 which read as follas: 


Notwithstanding any limitations contained in this 
section, the Commission may, in its discretion, in 
respact of service during World War II, make an ad- 
ditional award not exceeding an amount equivalent to 

an additional ciehteen menths' pension where, through 
delays in securing service or othr records, or through 
other administrative difficulties, heyond the applicant's 
control, it is apparent that an injustice might other- 
wise ensue, 


The annotation with respect to this amendment read as follows: 


This amendment adds a new subsection to this section. 
It makes no change in the law as this was effected 
by Order-in-Council under the War Measures Act dated 
Apral 9, I9uS (Ps. 2395), 


The provisions governing the date from which pension 
is payable for disability were introduced in to the 
Pension Act in 1936 to eliminate large retroactive 
payments in claims arising out of World War I, the 
majority of which were initiated many years subsequent 
to the applicant's discharge from the forces, 


The proposal was made in Bill 339 submitted to the House of Commons 
during the 1954 session, that Sections 31(3) and h2(3), which provided 
an additional 18 months pension under certain circumstances involving 
service during the second World War, be abolished, 


The annotation in Bill 339 read as follows: ¥% 


In 1945, owing to delays in securing service documenta- 
tion for World War II personnel many of whom had served 
with United Kingdom and other forces, provision was 

made by Order in Council P. 6. 2395 of April Sth, 1945, 


for an additional retroactive period of 18 months where 
delays resulted from adminis 


the applicant's control, 


i 
> 


trative and other causes beyon 


The original Order in Co 
be limited to the durati 
after. 


uncil stipulated the benefit woul 
on of the war or one year there- 


History 
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Statutory effect was given in Chapter 62 of the statutes 
of 1946, but the Limitation was not incorporated. 


There is no cause for delay now, documentation is avai- 


lable, appeals are heard very soon after they are listed 
as ready. 


It is considered the proviso has served its original 
intent and the procedure for World War I and World 
War JI claims should be uniform. It allows for a 
retroactive period of 12 months and an additional 

6 months in cases of hardship and distress. 


By departmental regulation, reimbursement for allowable 
treatment expenses for the pensionable condition may 

be granted for a period not exceeding 3 years from the 
effective date of the Canadian Pension Commission award. 


The Special Committee on Veterans Affairs which studied Bill 339 


recommended not only that these subsections remain in the Act, but that they 


be made applicable also to World War I cases. The Committee's report read 


in part: 


45 


The Committee would, however, recommend that the Govern- 
ment consider the advisability of amending subsection (3 
of Section 31 and subsection (3) of Section 2 of the 
Pension Act by striking out the words "in respect of 
service during World War II" where they appear in the 
said subsection. 


The amendments were approved by the House of Commons and read as 


follows: 


3213) 


Notwithstanding any limitations contained in this 
section, the Commission may, in its discretion, make 

an additional award not exceeding an amount equivalent 

to an additional eighteen months' pension where, through 
delays in securing service or other records, or bes 
other administrative difficulties, beyond the applicant's 


control, it is apparent that an injustice might otherwise 


CNnSuUe « 
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2(3) Notwithstanding limitations contained in this 
section, the Commission may, in its discretion, make 
an additional award not exceeding an emount equivalent 
to an additional eighteen months! pension where, 
through delays in securing service or other records 
or through other administrative difficulties, beyond 
the applicant's control it is apparent that an in- 
justice might otherwise ensue; but no such payment 
may be made’in respect of any member of the 
forces who has died for any period prior to the 
date of death. 


A memorandum to the members of the Pension Commission from Mr, 
L.A, lutch, Acting Chairman of the Commission, dated June 22nd, 195), 
gave the following reason for the restriction of 18 months: 4? 
This restriction was placed in the Pension Act 
in 1936 "to eliminate large retroactive payments 
in claims arising out of World War I, the 
majority of which were initiated many years 


subsequent to the applicant's discharge from 
the Forces" ,* 


During the discussions by the Veterans Affairs Committee of 195) 


consideration was given to whether there was any co~relation between 


subsections 1, 2 and 3 of Sections 3% and 2, Up to that time, the 
Pension Commission followed the policy under which an additional award 
not exceeding six months could be granted only if, in the first 


inst issi 
ance, the Commission had granted 12 months additional pension under 


LL LS Le Le OS OF Oe Os RS ee oe ee Se cee Oe ne eae a Ewes as ie Sa a sie wns eww eae ess acd sos ests a oo Ot Ak me ee ey so Laid 
nO et OF oe ee me aa 


* portale on see not given in the annotation in the Bill amendir 
ension Act. in 1936, It appears to have been quoted from Order- 


Council PC 2 ; | : ; 
as follows: pen oh Perth 9, 1945, the relevant section of which read 


And WHEREAS the provisions 


j governing th -_ 
is payable were introduced Cee eae 


into the Pension Act in 1936 to eli 
tak retroactive payments in claims arising out of the Greanis 
7 majority of which were initiated many years subsequent to 

€ applicant's discharge from the Forces | 
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subsection 1. «urther retroactivation of 18 months in accordance with 
subsection 3 could be only awarded if the pensioner had been granted the 
12 months and 6 months retroactivation provided in subsections 1 and 2 


respectively.” 
"ho effect of the Parliamentary Committee's discussion was reported 


in @ memorandum to the Commissioners from the Acting Chairman under 


date of June 22, 195, as follows: ? 


A full discussion also arose in the Committee as 

to whether there is any co-relation between Sub- 
S$eebi ons \(1); (2)7 Mand (3) “of the ety te., as to 
whether an award under Subsection (2) was in any 
way dependent upon an award under Subsection (1), 

or whether an award under Subsection (3) was in 

any way dependent on an award under Subsection (2) 
or Subsection (1). The Committee finally expressed 
their view that there was no such relationship. The 
Chairman then assured the Committee as follows: 


"Now, Mr. Green asked if I was convinced 
regarding the application of section 21, 
subsection 3 and its relationship to 
section 31, subsection 2. 


Let me say this, Mr. Chairman, to the 
members of the Committee, as I have in the 
past, there has been no occasion when the 
Commission has not very carefully, as 

well as conscientiously considered any 
recommendations emanating from the 
Committee. 
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As an exauple in thet regerd I refer you 
to one you know so well - the stabilization 
of World War I pensions. I have already 
discussed with my colleagues the debate 
which took place here last week regarding 
Section 31, subsection 3 and may I say 

that there is an item on the agenda for the 
next general meeting of the commission at 
which due note will be taken and the whole 
subject reconsidered", 


At a general meeting of the Commission on September 1, 195), 
the following resolution was approved: 9 
Applications under Section 31(3) or 2(3) will be 
considered on their merit, independently of 
Sections 31(2) or )2(2). 


The Pension Act has not been amended in regard to retroactive 


payment of pension since the amendments of 195). 


COMMITTEE RECCMMENDATIONS 

(116) That the Act be amended to provide that an award of pen- 
sion be retroactive from a date not more than five years prior 
to the date of grant or from the date of original appli- 
cation, whichever period of time is lesser. 

(117) That the Act be amended to provide that, where a delay in 
an award of pension has occurred through an error in admi- 
nistration, procedure or other performance of the Canadian 
Pension Commission or an appellate body, excluding the ex- 
ercise of discretion in adjudication, entitlement may be 
granted from the date of the original application notwith- 
standing, the limitation of five years as proposed in 
Recommendation (116) above. 

(118) That the Act be amended to authorize the Commission to grant 
retroactive pension to an applicant from the date of appli- 
cation, or five years from the date of grant as provided 
in Recommendation (116) above, notwithstanding any evi- 
dence to the effect that the applicant was responsible 
for the delay. 

(119) That the Commission staff be required, in preparing 
applications for decisions of the Commission, to request 
‘a decision in all instances concerning the possibility 
of retroactive pension, and if the full period of retro- 
activation is not granted, the Commission be required to 


, en oe 
give the reasons therefor, as part of its decision. 


F712 


Five Years 


pr ba haths ES 
Retroactiva- 


tion 


at Orpor, 
retroactiva- 
tion from 
date of ap= 
plication 
regardless 
of five year 
Tint 


Applicant not 
to be penal- 


Commission 

to give 
consideration 
automatically 
and to show 
reasons if 
retroactiva- 
tion not 
awarded — 
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Committee Recommendations 


(120) 


(121) 


(122) 


That the Act be amended to provide authority for the 
Commission to award retroactive pension for increases in 
the degree of aggravation of a disability or increases in 
an assessment of a disability within the same limits as 
entitlement decisions. 


That the Act be amended to provide that, where a retroactive 


award of pension is made, and the Commission decides that the 
applicant did not have an assessable degree of disability qocosen 
during the retroactive period in the same extent as the ieauces 

Below 5 
assessment which is given him on the basis of a medical 
examination at the time of the award, the Commission shall 
not be allowed to reduce the assessable degree of disabi- 
lity for the retroactive period by more than 50% of the amount 
of assessment deemed to exist at the date of the award. 
That the Commission ensure that where practical, a 
pension medical examination be carried out on a nensioner 
undergoing treatment in hospital for a pensionable con- 
dition, and that if such examination resylts in an increase 
in assessment, consideration be given to a retroactive 


award for such period as may be determined that the pen- 


Sioner has had an increase in disability, 


97h, 
COMMENT 

Your Committee notes that the provisions in the 1936 amendments of 
the Act which provided limitations for retroactive pension were set out in 
Bill 26 and that no reason for these limitations was given in the annotation. 

A reason was given ten years later in connection with Bill 339 which was 
before the House of Commons in 196. This reason was stated to be due to 
the necessity to avoid payment of retroactive pension in a large arount, 
where an award was granted many years after the initial application.» 

Lt seems to your Committee that the real issue in regard " retroactiva- 
tion is not the amount of money involved, but whether there has been a delay 
in granting an award. Your Committee considers that the applicant should be 
Biitied to pension from the date of his application. 

Where there is a considerable lapse of time between the date of appli- 
cation and the date of the award, it is reasonable to impose a limitation of 
five years under ordinary circumstances. If, however, the delay has been caused 
through an error in the performance of the Commission the five year limitation 
should not apply, as explained later in this comment. 

In making this recommendation, your Committee sugvests that the existing 
provision for payment of 12 months retroactive pension be extended to five years, 
or the date of application whichever is the lesser period of time, and that it 
apply to discretionary awards as well as entitlement claims. The acceptance of 
this recommendation would eliminate the existing provision for the payment of 
an additional award not exceeding six months pension where hardship and dis- 
tress are involved. Your Committee considers that the principle of awarding 


an additional six months pension on the basis of hardship and distress 


—_ sw ew ee ee ee ee ee 
—_— —_—_ ow 
— em 


* See page 967 hereof. 
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has no place in the Pension Act. Consideration regarding retroactive 


pension should be based mainly upon two facts, i.e., the lapse of times: 
the date of application and the date from which an assessable degree of 
disability has existed (where applicable). Pension, except in certain | 
peripheral areas such as that for dependent parents, is not awarded on th 
basis of financial circumstances and, in the view of your Committee, t e 
existence of hardship or distress is not a factor in any decision in 
respect of retroactive pension. 
Error in the Performance of the Commission 

The existing provision regarding entitlement makes possible : 
maximum period of retroactivation of three years, Le@e, One year where 
there has been an ordinary time lapse, an additional six months where 


hardship and distress exist and a further eighteen months where there 


control. 


This limitation has had the effect of restricting a payment of pens: 


for an entitlement award to three years. This could apply even where th 


Commission acknowledges that there had been a longer delay through admits 


fault on its part. 


The Commission has interpreted Section 31 of the Pension Act to me: 


that the Commission is prohibited from making an award of pension retro: 


for a period of more than three years. This was confirmed in a decisior 


of the Commission under date of April 3rd, 1956, which adopted a findin: 


of a Committee of the Commission as follows: 5% 
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The Committee finds that Section 31 of the Pension Act 
prohibits the Commission from making an award of pension 
retroactive for a longer period of time than the statu- 
tory 36 months provided by Section 3l..s.sssseeee 


This principle was enunciated earlier in a letter to the Chief 
Pensions Advocate from L.A. Mutch, Acting Chairman of the Commission, 
under date of February 23, 1956, which read in part: * 


There is no doubt that the Commission has and does 

hold that Section 31 of the Pension Act prohibits the 
Commission from making an award of pension retroactive 
for a longer period of time than the statutory 36 months 
provided for in Section 31...., 


It was only about a year ago that this principle was 
tested in a case where application had been made and 

no action taken for a period of nearly ten years. When 
the matter was brought to the attention of the Com- 
mission, an award of entitlement was made, and the 

full provisions of Section 31(1), (2) and (3) were 
invoked. This particular case was the subject of some 
discussion before the ljast Parliamentary Committee, at 
which time the Chairman indicated that in cases where 

a@ grant of entitlement was delayed through error on 

the part of the Commission or its servants, it was a 
practice of the Commission to rectify the error to the 
full extent of the provisions of Section 31, beyond which 
the Commission had no power to go. 


Your Committee considers that where the error is in administration, 
procedure or some other area of performance by the Commission (except adjudi- 
cation), the applicant should be entitled to retroactive pension from the date 
of his application. If his application was automatic, in that the disability 
presumably existed at the time of his retirement or discharge from the forces 
or at the time of completion of treatment or training by the Department of 
Veterans Affairs, he should be entitled to pension from date of such retirement 


or discharge. In both instances it should be a necessary proviso that retro- 


activation be granted only for the period during which there is evidence that 


the disability existed in hin. 
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It will be noted that your Committee suggests that this provision not 
extend where there has been a delay in an award of pension due to previous 
adjudications by the Commission or an appellate body, where such had been ~ 
of negative nature. This is to say that an applicant should not be entitle 
to retroactive pension of greater than five years, even though his applica- 
tion was made prior to that time, if the delay has been the result of previ 
refusals by the Commission in cases where, subsequently, the Commission has 
approved an award. Such refusals could not properly be called errors, as 
the administrators of the Pension Act must exercise their judgement on the 
basis of the evidence before them. Where, in a later adjudication, previa 
decisions are reversed, and an award is made, your Committee does not consi 
that the previous adjudications could be described as "error" and the prov: 
to extend retroactivation beyond the five year limitation would not apply. 

The circumstances where this provision would apply include those where 
a file had been mislaid, medical proceedings on discharge have been incorré 


interpreted or perhaps an applicant has not been accorded his full procedu 


rights under the Act. 


Submissions by Commission Staff for Decision 


Your Committee considers, as has been Stated previously herein, that 
in regard to retroactive pension up to the five year limitation an appli- 
cant should be entitled to pension from the date of his application, 


provided he has had an assessable degree of disability over that tims. 


The only omus on the applicant is to make application. Once he has done 
this, he has fulfilled his obligation and if there has been a delay in 
granting pension, whatever the reason, the applicant should not be penalize 


therefor, 
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Your Committee has recommended, also, that there be a requirement 
upon the Commission staff, in preparing cases for decision of the Com- 
mission, to include in the submission the request for a Commission 
decision concerning the possible award of retroactive pension. This 
proposal is made to ensure that consideration is given, in every ins- 
tance, not only to the award itself, but also to any retroactive pension 
to which an applicant may be entitled. | 
Increase in Degree of Aggravation and Assessment 

Your Committee notes that increases in the degree of aggravation 
or i assessment are not made retroactively. There seems no justifi- 
cation for this. Should a pensioner make application for an increase 
in the degree to which the aggravation of his disability is attributable 
to service, and the pension administrators subsequently grant an increase 
in this degree, he should be entitled, under ordinary circumstances, to 
pension increases on a retroactive basis in accordance with the new 
Pent dd scat the Commission, from the date of his application therefor. 
It is presumed, in such cases, that the new decision would be based on 
information or evidence which was not available at the previous adju- 
dications. Your Committee does not consider, in such case, that the 
pension for the increased degree of aggravation should be made effective 
to the date of the original application. It should be limited only to 
the date of the application for an increase in the degree of aggravation. 

Where a pensioner requests an increase in his assessment, and such 


is approved, the effective date should be the date of the application for 


the increase, provided of course that the pension administrators are satis- 


fied that the assessable degree of disability for which pension is subsequently 
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granted existed in the pensioner from the date of his application for an 
increase. 

Your Committee suggests that, in regard to the five year limitation. 
and all other respects, applications for an increase in the degree of 
aggravation and in degree of assessment should be made the subject of — 


the same retroactivation provisions as for entitlement. 


War Veterans Allowance 
Your Committee noted the observation in several representations fron 
veterans organizations to the effect that the War Veterans Allowance Regu 
lations provide that an award shall commence from the date of ‘ppttcatiae 
In general applications for pension may be more involved than those for 
War Veterans Allowance. Notwithstanding, your Committee considers that, 
in so far as possible, the provisions of the Pension Act should not be, 
less generous than those of the War Veterans Allowance Act. 
The relevant Regulation under War Veterans Allowance Act made by 
Order-in-Council PC 196) - 1152, dated July 23, 196), reads: 
Except as authorized in Subsection (1) of Section 1h 
of the Act, no award shall be made in respect of 
any period preceding the date upon which the appli- 


cation for allowance was received by the District 
Authority. 


Assessable Degree of Disability 


It is evident that a retroactive award of pension shonld he 


made only for the period during which the applicant has had an assess= 


able degree of disability. It would not be logical to award retro- 


active pension for five years, aven though application for pension 


had b ] “ } 
een made at least five years prior to the date of the award, 
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ae 
unless the applicant has had an assessable degree of disability during 
the total five year period. 

The problem arises in cases of this nature where the disability 
was not assessed at the time of application; or, if an assessment had 
been made, where the disability had increased since the original assessment. 

The practice of the Pension Commission, when entitlement is granted 
for a disability which has developed subsequent to the member's discharge 
is to grant retroactivation only if there is evidence of an assessable 
degree of disability over the period during which the application has 
been Retiaing 

When entitlement is granted, the Commission will confirm the assessment 
and, if a period of retroactivation is approved, the Medical Advisory: Branch 
will be requested to give an opinion, from the records, as to whether an 
assessable degree of disability has existed during the retroactive period, 
and the percentage thereof. 

Your Committee notes that this must necessarily be an arbitrary pro- 
cedure. It would not be practical for the Commission to assess the disa- 
bility in every applicant at the time of his application, in that such 
assessment is of value only if the entitlement is granted. Hence, the 
only reasonable procedure is to make this assessment if and when entitlement 
has been approved. When an applicant is entitled to retroactivation, however, 
the Commission is faced with the problem of deciding whether the degree of 
assessment which has been determined at the date the award has actually 


existed on a retroactive basis, and if so, in what degree and how long. 
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If an award is not made immediately following the date of the original 
application, and the disability has not been assessed, the problem is a 
difficult one. Your Committee considers that where there has been a delay, 
the applicant is entitled to generous consideration as to the extent of 
the disability which has existed between the date of the original appli- © 
cation and the date upon which the disability was assessed. 

Accordingly, your Committee has recommended that ordinarily retro- 
activation should be awarded at the rate of the assessment shown at the 
date of the award. If the Commission has positive evidence that a lesser 
degree of disability did, in actual fact, exist during the retroactive 
period, the retroactivation may be awarded at a lesser rate. Your Com-~ 
mittee considers it essential, however, to provide some "built-in" pro- 
tection for the applicant and has suggested that, in no case, the assessment 
for a retroactive award be at less than 50% of the assessment shown at the 
date of the award. 

To illustrate, an applicant may have applied for pension in July, 1962. 
The Pensions Medical Examiner in the district office will have furnished a 
medical report, but the condition may not have been given an actual assess- 
ment. The application is refused at first hearing and fails again in succes 
sive renewal hearings, but is approved in accordance with a decision of an 
Appeal Board of the Commission in 1965. Following this approval, the condi 
tion is assessed at 60%, and the Commission agrees to retroactivation of 
three years. 

The Medical Advisory Branch reviews the records and gives an opinion 


that the assessable degree of disability at the time of the date of the 


original application was only 25%. Under the vroposal submitted herein, 


the Medical Advisory Branch would firstly have to have fairly definite 


982 


Comme nt 


medical opinion to support its opinion and, if such advice were obtained, 
the Commission would still be required to approve the retroactive award at 
30% in accordance with the proposal that, under no circumstances, could the 
retroactive award be less than 50% of the assessment approved at the date 
of the award, i.e., 60%. 

ieamination While Undergoing Hospitalization 

It seems apparent to your Committee that arrangements should be made 
to ensure that a pensioner undergoing hospital treatment for a pensionable 
condition is given a new pension examination; and that the most feasible 
time for such examination is while he is in hospital, where medical staff 
is available to conduct this. Your Committee has made a recommendation 
accordingly. 

In addition, your Committee was impressed with the soundness of the 
proposal that where a medical examination carried out in hospital indicated 
a sizeable increase in the assessment of the disahility, the Commission 
should give full consideration to the possibility of making that assessment 
retroactive. 

It does not seem reasonable to suggest that where a sizeable increase, 
say 20% or more, is granted on the basis of a pension re-assessment in 
hospital the condition worsened while he was in hospital. There seems good 
grounds to suggest that the assessment would have been larger, had the pen- 
sioner been given a pension medical examination sometime before his admission 
to hospital. The fact that this increased assessment is discovered only 


; ad i L poche 
while he is undergoing treatment is of little importance, and your Committee 


} 4 i 7 j 7 ) t +} ») ja } = 
wishes to emphasize that if there is information to indicate that the disabi 


; : A into om aie tam gnathern dels Sea 
lity was greater prior to the pension medical examination 1n : e 


j j : mtmasctive award of pension accordingly. 
pensioner should be entitled tog rasroactive award OF | rly 
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CHAPTER 31 
STABILIZATION OF PENSION 

GENERAL 

Under date of June 23, 198, the Chairman of the Canadian Pension 
Commission issued a memorandum to Medical Advisers of the Commission 
stating that where a pension rate had been stationary for three years 
or more, and where the condition resulting in disability was permanent 
in character,the Commission would treat the disability as permanent. 
The relevant excerpt from this instruction secaoge ete | 


It. is the intention of the Commission to continue to 
treat World War I pension list as more or less permanent 


in character where, 
(1) the rate has been stationary for three years or 


more, and 


(2) where the condition resulting in disability is 
permanent in character. 


The effect of this instruction has been that where a World War I 


pensioner has been in receipt of an assessment for three years or more, 


that assessment will not be reduced. 


This policy wes reaffirmed at a general meeting of the Pension 


Commission on October 1h, 19)9, as follows: 


There shall be no reduction in Worl¢c War I pensions 
where the rates have been stationary for three years 
or more. (This general policy does not apply where, 
at the request of the pensioner, the disability has 
been reduced or removed by surgical interference ). 
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REPRESENTATIONS AND EVIDENCE 


Your Committee received a heavy volume of representations to have 
the stabilization policy now in effect for World War I pensions extended 
to World War II pensions. This policy provides that a pension in eff» 


for three years shall not be reduced. 


5 ye ; 
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mun cat ieo made the feVlewing recommondation: 
Resolved tnat tne pensioners of the Second and 
subsequent wars should have thoir pensions 
stabilized and made irreducible, the same as 


those of the First Great War. 

In discussion of this recommendation, the representatives of this 
association stated that the basis of a stabilization policy should be 
the length of time which the pensioner had carried his disability, rather 
than his age. Mr. E.P. Cameron, President of the association, s tated as 
follows: * 


I think one of the big items here as well in the 
Second World War is the fluctuation of pensions. 
Where younger veterans are raising a family their 
pension could be 0 percent one month, and the 
next year, or a few months later, it could be 50, 
and conversely reduced or increased but if that 
veteran dies in the meantime and he has less than 
48 percent, then his pension dies with him, and 
thereby his family suffer. They have to carry on 
without benefit of his pension provided he dies 
of a disability less than 8 percent. 


Royal Canadian legion: Ina prepared brief the legion recommended as 


follows: 4 
1 19). Yt ree Ger ety eee ee ns | Me : ig ye) 
in Paes thy vorainslon implemented the "Stabilization 
j ap lt tthe -3 ” = a e : ¥ a 
Policy” where; swSSnents reiatine to World War 7 
; 4114+ Yoneda Sate ont : i ‘ = . is 
disability pensioners were vrotueted in that the assess= 


ment became "fixed" after three yearse Locent Dominion 
Conventions of the legion have passed resolutions askin 

that a similar policy of Stabilization be implemented t 

protect the disability pensioner of World War II - where 
the said pension had been in payment at a given rate f 
a period of five yvars. 
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Representations and Evidence 


The Minister commented on 21.9.65 that the, "Commission 
is following a policy designed to give some stability 
to the pensions while at the same time keeping an eye 
on those pensioners pensioned for conditions which are 
likely to worsen with the passing years..." The Legion 
submits that as it is now more than 26 years since the 
commencement of World War II, the Commission should 
institute a policy of stabilizing World War II pensions 
on the same basis as World War I. 


There was some discussion concerning the time element in regard 
to the establishment of a stabilization policy. This was as follows: ” 


Mr. Justice Woods: World War I was stabilized when? 
n 1945? 


Mr. Thompson: In 19):8. 


Mr. Justice Woods: That was 30 years after the end of 
the war. 


Mr. Thompson: Yes, that is correct. 


Mr. Justice Woods: You suggest we should do it here 20 
years after the end of the war? 


Mr. Thompson: Yes. We don't think, sir, there is any 
Significance in the fact that it happened 30 years after 
the First World War, That was just the time the action 
was taken. I think the unrest and the problems that were 
created that led up to this decision to stabilize them 
existed sooner than the action taken in 19)8. 


Mr. Justice Woods: Is there any real difference that 
might be said to exist between the circumstances of the 
World War I veteran and the World War II veteran relating 
to the nature of the war in which they engaged? 


The World War I veteran, particularly a man who saw front 
line service, from what I can gather lived in quite differ- 
ent circumstances than the World War II veteran. Is there 
anything in this? I have heard this mentioned on occasion. 


Mr. Thompson: I don't think you can ignore the fact that 
Gonditions were different in World War I. Most Canadian forces 
were in the Army. I don't think that had anything to do, 

sir, with the question of stabilization of pensions because 

all the stabilization of pensions does is to give the man 
security on his pension, and he knows that if his condition 
worsens he can be examined and it can be increased. 
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Representations and Evidence 


It is not like the pension for all times. If his con- 
dition worsens it may be raised, and if it remains the 
same, it remains stationary for three years, and it is 
held at that level, so it does give him some peace of 
mind and security. 


Mr. Jack McIntosh, M.P.: Mr. McIntosh stated: ? 

The Commission now provides that a World War I pen- 
sioner who has had a pension for five years will not 
have his assessment reduced even if his condition im- 
proves, Veterans organizations are asking for similar 
provisions for World War II pensioners. 


I fail to see any difference between the two. 

Mr. McIntosh agreed that it was unfair to disturb a man's circumstance 
substantially by reducing a pension which had been in payment for a reaai 
able period of time, and that the expense to the public would not be larg 


L'Association du 22iéme Inc.: In a prepared brief, this Association made 


the following recommendation:® 


Recommendation 7: Stabilization 


World War II pensions should be stabilized in the same 
manner as World War I pensions. 


The Canadian Pension Commission has established a policy 
which, in effect, stabilizes all the World I pensions. 
This means, in effect, that once a pensioner has drawn 

a pension for three years, the pension would not be 
reduced even though, on medical re-board, the Pension 
Medical Examiner came to the conclusion that the pen- ; 
Sionable condition had improved. This was done in order. 
to give the pensioner some stability upon which he could 
build his standard of living rather than have his pen- 
Sion reduced after he had become accustomed to a certain 
pension income over a period of three years. . 


The Canadian Pension Commission has refused to vut througk 
a similar policy for World War II veterans, presumably on 
the grounds that many World War II veterans have a consi- 
derable number of years of life expectancy, and this coul 
be a costly policy for the Government. 
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Representations and Evidence 


On the other hand, this Association contends that the 
principle was sound for World War I veterans, and it 

is eqally as sound for World War II veterans, regard- 
less of the number of years of life expectancy left. 
The World War II veteran should be entitled to the same 
policy - and indeed, they have earned the right to this 
type of security if they have carried the pensionable 
disability for a period of at least five years. 


The following discussion ensued: 9 


Mr. Justice Woods: Your purpose here is stability so 
the veteran can plan? 


Major Paul Clavel: That's right, sir. 


Mr. Justice Woods: To avoid the fact that a pension could 
be decreased without notice, in effect? 


Major Paul Clavel: Or taken off altogether. 


Mr. Justice Woods: Yes, in this day and age, as you 
mentioned, of instalment payments, it is probably not 
worth more than none at all. 


Major Paul Clavel: Furthermore, the arguments we used to 


ee) 


put it through for first war veterans are now valid because 


Canadian Pension Commission: In its presentation before your Commission 
eee soe 2 
under date of March 21st, 1966, Mr. T.D. Anderson, Commission Chairman 


eds fol louss4., 


Stabilization of W. W. Ii Pensions 

The Legion does not quote the Minister's statement in 

its entirety here. for the information of the members of 
the Committee the complete statement by the Minister is 
quoted hereunder. This, I think, throws an entirely 
different light. on the matter. 


The Statement that a stabilization policy for pensions 
protects the snterests of the pensioner is not necessa~ 
rily true. Unfortunately, it can and has on occasion 
had exactly the opposite effect. For example, a man 
with a 35% pension does not take advantaze of his right to 
2 ad ¥ Tt m4 

seek a medical examination by our Pension Medical +xaminer 

a Wwe s i ' 
because he feels the condition 1s no worse, and he is not 
called in because of the stabilization policy. Many veterans 
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of excellent character and with good war service 
records have steady jobs and do not wish to disrupt 
their work in order to go for a medical examination; 
these men and their families are the ones who suffer 
because of the stabilization policy. Over the years, 
the 35% pensioner's disability may well have slowly 
deteriorated to the point where his assessment should 
have been over 50%. While still assessed at 35%, he 
dies of something other than his pensionable disabi- . 
lity, and his widow gets no pension. 


At present, the Commission is following a policy de- 
signed to give some stability to the pensions while 

at the same tims keeping an eye on those pensioners 
pensioned for conditions which are likely to worsen 
with the passing years. Most pensioners are not 
called in at regular intervals, but are left free 

to report as and when they wish. The files of those 
suffering from pensionable conditions which are lilely 
to worsen are reviewed regularly, and the pensioner 
himself may be called for medical examination at regula 
intervals. 


That is, if the medical examiner, or a review of his file, 
figures that his condition may have deteriorated he then 
calls him in for medical examination. 


The Commission Chairman said that the policy, as outlined in the 
Minister's statement, was that of the Pension Commission. He suggested 
that the Commission's policy was "probably the most adequate form of 


stabilization that can be adopted to the best advantaze of veterans and 


| 
their dependents" 


Mr. H.W. Herridge, M.P.: Mr, Herridge stated that he was in favour of a 


stabilization policy for World War II veterans and gave his reasons as fo. 


Well, if it has been recognized, and if it has been ad- 
mitted by the decision of the Pension Commission that 
the disability has been in existance for twenty years, 
shall we say, or more, I think they should receive the 
Same treatment as First World War veterans, and also I 
believe there might be some Saving in this as far as 
calling. him up for examination and things of that sort. 
I don't know what amount would be saved in that respect. 
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The Honourable Gordon Churchill, P.C., M.P. Mr. Churchill referred to the 
ei i tt 
stabilization policy in regard to World War I pensioners and stated: |? 


That practice was put into effect with regard to the 
first world war pensioners. I have not the facts in 
front of me as to what was done or at what stage, but 

I would be inclined not to make a reduction even if the 
man showed improvement. Stabilize it, 
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HISTORY 
The first recorded indication of stabilization which came to the 


attention of your Committee was a memorandum issued by the Chairman 


of the Canadian Pension Commission under date of February l2th, 1936, 


in which he stated: 14 


Generally speaking, it is the intention of the Commis-. 
sion that, in the future, periodical examinations 
should be eliminated except in those cases where there 
is a substantial probability that there has been an 
increase in the disability and that, therefore, the 
soldier might be entitled to more pension as a result 
of a further examination. In other words, we propose 
to treat our present pension list as more or less per= 
manent in character. 


What we want to accomplish is, first, to zive the soldier 

some assurance of the permanency of his pension and, se- 

condly, to avoid the tremendous expense which has occure 

red in the past by the large number of periodical examina 
tions made in the districts, with no resulting change in 

the soldier's assessment. 


5 er : 5 
In a later memorandum the Commission Chairman stated: 


Surely the time must arrive when the pensioner should 
be able to regard his pension as permanent, at least 
insofar as the basis of his entitlement is concerned. 


“he Commission Chairman issued a memorandum under date of December 
Mth, 1947, in which he referred to the instruction issued by his 
predecessor under date of February lech, 1936, (see above ) and made 


certain suggestions including: *% 


Pensions for all diseases ‘should be considered generally — 
as permanent, and the pensioner should not be called 

in for further examination except in cases of complaints 
or discharge from hospital following treatment. 


In cases of high disability pensioners, but not total di- 
sability, who are pensioned for such progressive condi- 
tions as Diabetes, Nephritis, Cardio-vascular Diseases, 
Advanced Bronchial Conditions, other than Tuberculosis, 
and Advanced Generalized Arthritis, the Pension Medical 
Examiner should call in for examination only those cases 


in which he would expect the condition to have progressed 
Since the last examination, 
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Where the assessments for diseases are small or moderate 
and they have remained more or less stationary for the 
previous examination or two, they should always be con- 
sidered as permanent and not be brought in for further 
examination except upon complaint. 


The Commission Chairman issued a further memorandum in regard to the 
examination of World War I pensioners which stated that, where a reduction 
in the assessment appeared indicated, such could be made only after the 
pensioner had been examined by two or more pension medical examiners, the 
report given special study by the Medical Advisory Branch and a special 
review by the Commission. Presumably this policy was instituted to in- 
sure that pensions in payment of World War I pensioners would be reduced 
only after the most careful consideration. 

The Royal Canadian Legion submitted a brief to the House of Commons 
Special Committee on Veterans Affairs under date of March 15th, 1918, 
which contained the following recommendation: '? 

Stabilization of Pensions -- World War I 
Recommendation--That the Pension Act be amended so as 

to stabilize the pensions of World War I pensioners, 

but permitting upward revision of pensions in cases 
where the disability has progressed by an extension 

of the automatic increase principle. 

The average age of the pensioner of World War I is 59. 
At this age the chance of a pensionable disability im- 
proving to any appreciable degree is most unlikely. 
Cutting pensions at this age is not an economy and 

gives rise to great discontent and feelings of injustice. 
The principle of granting automatic increases with ad- 
vancing age has already been established in the case of 
pensioners suffering from gunshot wounds. The same prin- 


ciple should now be applied to all World War I pensioners, 
and thus bring to an end a discrimination that is felt to 


be unjust. 
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History 


Brigadier J.L. Melville, Chairman of the Commission, stated to this 
Parliamentary Committee that the Commission had had a policy in effect 


since February, 1936, concerning medical re-examination of pensioners. 


His statement: 


Brigadier Melville gave further explanation of this policy at a lat 


meeting of the 


ig 


Generally speaking it is the intention of the Commission, 
that, inithe future, periodical examinations should be- 
eliminated except in those cases where there is a sub-= 
stantial probability that there has been an increase in 
the disability, and that, therefore, the soldier might be 
entitled to more pension as a result of a further examina- 
tion. In other words, we propose to treat our present 
pension list as more or less permanent in character. If 
a soldier complains and the medical examiner is of the 
opinion that there is some foundation for his complaint, — 
it will be left entirely to the discretion of the medical 
examiner in the district as to whether he calls the man 
in for a further examination. It will be expected that, 
in cases of complaint which look more or less reasonable 
on the face of them, medical examiners will not put the 
soldier to the expense of a medical examination by his 
doctor, and particularly would this apply to local cases 
where an examination would not mean any outlay for trans- 
portation or loss of time. In cases where the medical 
examiner thinks there is very little probability of any 
change, it would be in order to ask for a doctor's certi- 
ficate before re-examining. What we want to accomplish is 
to give the soldier some assurance of the permanency of 
his pension. There are further instructions which ela- 
borate that point in more detail. 


Committee on April 30th, 1948 as follows: '9 


That policy was established on a very firm basis in 1936, 
and I will quote, in brief, from the instructions issued 
at that time: Generally speaking, it is the intention of 
the commission that, in the future, periodical examina- 
tions should be eliminated except in those cases where 
there is a substantial probability that there has been 
an increase in the disability, and that, therefore, the 
Soldier might be entitled to more pension as a result of 
a further examination. In other words, we propose to tre 


our present pension list as more or less permanent in cha 
racter. 


History 


What we want to accomplish is to give the soldier some 
assurance of the permanency of his vension. 


Now, let me give you some details as to the application 


of that general policy. 


The commission thinks we would be doing the soldier no 
injustice if we did not call him in for examination except 
on complaint, and that, if prompt attention is paid to 
complaints and reasonable action taken on them, there 

will be no substantial objection from the pensioners. In 
this connection the commission thinks it might make the 
following suggestions with reference to certain individual 
cases, but not in the way of interfering in any sense with 
the medical examiner's discretion: 


(1) Gunshot wound cases should be permanent except in 
cases in which there is still a discharging sinus from 
any recent breakdown or operation. 


(2) Pensions for all diseases should be considered gene- 
rally as permanent, and the pensioner should not be called 
in for further examination except in cases of complaints 
or discharge from hospital following treatment. 


(3) In cases of high disability pensioners, but not 
total disability, who are pensioned for such pro- 
gressive conditions as Diabetes, Nephritis, Cardio- 
vascular diseases, advanced bronchial conditions, 
other than tuberculosis and advanced generalized 
Arthirtis, the Pension Medical Examiner should call 

in for examination only those cases in which he would 
expect the condition to have progressed since the last 
examination. 


(4) Cases of Pulmonary Tuberculosis, who have been in 
receipt of pension at the rate of 100 percent for two 
years following activity during treatment with minimm 
lesions, should be examined at the end of the two-year 
period, and periodically thereafter as the Medical 


Examiner may decide. 


(5) Where the assessments for diseases are small or 
moderate and they have remained more or less stationary 
for the previous examination or two, they should always 
be considered as permanent and be brought in for further 


examination except upon complaint 


And it closes with this observation? 
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The Commission feels that the above will afford to 
our Pension Medical Examiners ample time to give more 
consideration and, perhaps, better service to the 
real problem cases, and will be able to give more 
assistance than in the past to cases which really 
require it. 


In its report to the House of Commons, the Parliamentary Committee 


made the following recommendation: 


20 


That,.in respect of World War I pension awards, no re- 
duction in the assessment of disability shall be made, 
providing such assessment has been in effect for three 
years or more. 


The stabilization policy in regard to World War I pensioners was 


set out in a memorandum to Medical Advisers by the Chairman of the Com- 


mission under date of June 237050 IGGs. ois following extract from that 


memorandum is recorded hereunder: *! 


During the course of the proceedings of the Special Com- 
mittee on Veterans Affairs of 1948, the question of 
Stabilization of World War I pension awards received 
considerable attention. On the hth May, 1948, the 
Committee unanimously resolved that the following recom- 
mendation should be made to this Commission: - 


"That the Committee recommend that in respect of 
World War I pension claims, no reduction in the as- 
sessment of disability shall be made, providing 


such assessment has been in effect for three years 
or more," 


Pensions for disabilities are awarded or contimued in 
accordance with the provisions of Section 24 and 25 (1) 
(2) of the Pension Act, 


It is the intention of the Commission to contime to 
treat our World War I pension list as more or less per=- 3 
manent in character where (1) the rate has been stationary 
for three years or more and (2) where the condition re- 
sulting in disability is permanent in character, 


COMMITTEE RECOMMENDATIONS 


( 123) 


( 12%, ) 


That in respect of pensions paid for disabilities attri- 
butable to, incurred during, or aggravated by service 

in World War II, no reduction in the assessment of a 
disability shall be made, provided such assessment 

has been in effect for three years or more. 

That, in respect of disabilities which have arisen out 
of, or were directly connected with or related to ser- 


vice in peacetime in the Regular Forces, no reduction 


in the assessment of a disability shall be made, pro- 


vided such assessment has been in effect for three years 
or more, and provided that the pension may not be stabi- 
lized within ten years of the pensioner's release from 
the period of service during which the disability or 


aggravation thereof had its origin. 
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World War II 
Pensions To 
Be Stabilized 
After Three 
Years 


Regular Force 


Pensions lo 
Be Stabilized 
After Three 
Years If 

More Than Ten 
Years Since 
Release From 


G “—* 
forces 
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COMMENT 


Your Committee considers that stabilization of pensions is an essen- 
tially sound principle, having regard for the basic purpose of pension. 
It cannot be argued that an assessment, particularly in the case of 
pension paid for disease, necessarily remains at one level. Hence, 
from the medical viewpoint, stabilization may not seem desirable nor — 
even necessary, in view of the fact that frequent medical re-examination 
is possible. 

Your Committee is of the view however that a pensioner, once having 
been in receipt of a pension at a certain rate for a period of at least 
three years, should not be subjected to the possible financial peobT@ne 
which could follow a subsequent reduction in the pension rate. The me- 
dical staff of the Commission with its long experience, is competent to 
assess the degree of disability and, if necessary, to forecast the pro~ 
gress of that disability. 

Should there be the possibility of an improvement in the pensioner's 
condition the Commission is competent to arrange for the necessary medic: 
re-board, and to decide upon any reduction in the assessment which may 0 
required within three years of the date of the last increase. If the 
medical staff is unable to forecast that the disability will decrease, 
it would seem then that the pensioner is entitled to the consideration | 
that his assessment is not likely to decrease and that. assessment shoulé 


be stabilized accordingly. 


The main justification for stabilization is to prevent financial an 


other disruption to the pensioner. The award of pension in itself will, 


in the usual case, mean that there has been some lessening in the pen- 


.) 1 : : : 
Sloner’s ability to perform physical ac-;. In compensation for such 


limitations, a pension is placed in payment, Hence, the pensioner 
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is entitled to consider that the pension award is part of his income, 
and to count upon this to meet his day-to-day requirements for his 
standard of living. A reduction in pension which has been in payment 
for three years or more could seriously affect this standard. This 
is considered not only undesirable, but unfair, bearing in mind that 
the pensioner has no control over the assessment, whereas the medical 
staff of the Commission has. 

Your Committee took note of the Commission policy in respect of 
World War II pensions to the effect that stabilization does not neces- 
See yopretedt the interests of the pensioner in that he may not take 
| advantage of his right to seek medical re-examination because his pen- 
sion is stabilized. This, according to the Commission, * could have 
the result that, in a case where a condition has worsened, the pensioner 
and his family may suffer because the assessment was not increased ac- 
cordingly. 

Situations of this type could, of course, occur. At the same time, 
your Committee is of the opinion that most pensioners would prefer to 
have their pension stabilized after three years, on the understanding 
that they could always request a re-examination if they had reason to 
believe that the assessment should be increased. In fact, your Committee 
is of the opinion that the pensioner might be reluctant to ask for a 
medical re-board, if his pension were not stabilized, for fear of a 
The stabilization of a pension after three 


decrease being ordered. 


years would remove this fear, and the veteran would be more likely to 


ask for re-assessment if he considered that the condition hac worsened. 


eee ee 
= —— 
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hereof. 


* 


See statement of Commission policy, page 939 
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Your Committee has taken note, also, of the Commission policy 
that the files of those suffering from pensionable conditions which 
are likely to worsen are reviewed at regular intervals. 
World War II Pensioners 

The official policy decision of the Commission to stabilize World 
War I pensions was approved in 198 - some 30 years after the end of 
World War I. It is observed, however, that the Commission first insti- 
tuted the policy of treating the World War I pension list as "more or 
less permanent in character" in 1936. * This occurred approximately 
18 years after the end of World War I. 

This decision came about, according to Brigadier Melville, "to give 


the soldier some assurance of the permanency of his pension", 


Brigadier Melville indicated that this policy had been more-or-less } 
in effect since 1936, even though it was not put in the form of an offici 
instruction to the Commission until 19))8. 

Your Committee notes that there was stabilization as early as 1936. 
It has been suggested that there has been insufficient time lapse since 
the end of World War II to justify the adoption of a stabilization policy 
for pensions arising from that war. Your Committee is of the opinion tha 
inasmuch as there has been a lapse of 21 years since the end of World War 


it would be both practical and justifiable to effect a stabilization poli 


NOW o 


Regular Force Service 


Your Committee's recommendation is that there should be a stabi~ 


lization policy for pensions arising from Regular Force service, with 


the stipulation that this stabilization shold not occur until a lapse 


—— wo eee 
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of ten years from the date of origin of the disability, or aggravation 
thereof. This ten year period is suggested in order to provide the 
Commission medical staff with an opportunity to observe the progress 
of the disability over a reasonable length of time -- which your Com- 
mittee feels should be set at ten years. This would provide an oppor= 
tunity for a disease, which is going to develop as permanent in character, 
to form some recognizable pattern in regard to assessment. 
Progressive Conditions 

The recommendations of your Committee in regard to stabilization are 
made on the understanding that no restriction would be placed upon the 
pensioner in regard to his right to request medical re-examination at any 
time, should he consider that his condition has deteriorated and that an 


assessment higher than the one which has been stabilized is warranted. 
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CHAPTER 32 
DIVIDED PENSION 


a 
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GENERAL 


Section 18 of the Act reads as follows: 


When a pensioner appears to be incapable of expending 
or is not expending the pension in a proper manner 
or 1s not maintaining the members of his family to 
whom he owes the duty of maintenance, or, in the 
discretion of the Commission, when a retroactive 
pension is awarded or a pensioner is receiving 
treatment or care from the Department, the Commis- 
sion may direct that the pension be administered 
for the benefit of the pensioner or the members 

of his family, or the benefit of the pansioner 

anc the members of his'family, by the Commission 
or the Department or by some person selected by 
the Commission. 


Under the authority of this section, where a pension is in payment 
to a pensioner, the Pension Commission msy direct that part of the 
pension be paid direct to a wife if the Commission considers that the 
pensioner is not maintaining her, and that he owes her the duty of 
maintenance. Where the Commission is of the opinion that a pensioner is 
not maintaining other members of his family to whom he is considered to owe 
the duty of maintenance, the provision which permits the Commission to 
divide the pension also applies. 

A common circumstance is that where the pensioner is living 
separately from his wife. The amount which the Commission will 
pay to a wife depends upon the financial circumstances of both 


. “es Yet DD a al > the i j 
the pensioner and the wife. As a general rule, the Commission will 


Fs] Card 


3 3 a See A + hs + » ‘I ae 
pay the amount provided under Schedule A of the Act as "addi 


7. : nO 5 Ete |g q@ 3 ike amount from the 
tional pension" for a wife, and will use a l ar 
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husband's pension to make up the total amount to be paid to the 


wife . 


The policy regarding the application of a court order in cases’ 
of this nature was dealt with by a Committee of the Commission in 


U 
June, 1950. The following recommendation was approved: 


In cases where it is alleged the pensioner is "not 
maintaining members of his family to whom he owes the 
duty of maintenance" the Commission will require, 

where possible, a production of a court order, although 
this shall not be regarded as a "condition precedent" 
to continuation of additional pension to wife and/or 
children", 


The principle of divided pension applies also in Section 3h(1) 
of the Act which pertains to additional pension and provides for 
consideration as to whether a wife who does not live with and is 
not being maintained by a pensioner is entitled to pension. 

This section reads as follows: 


3h. (1) When a member of the forces is married but his wife 
does not live with him, and is not maintained by 
him, the additional pension for a married member 
of the forces may, in the discretion of the Commis- 
Sion, be refused, or, if awarded, may be paid to the 
wife. 


Interpretations of the Commission in regard to Section 3(1) 


are as follows: 


An order of a court directing a pensioner to pay 
a substantial amount towards maintenance of his 
wife or children shall be regarded as favourable 
evidence in determining authorization of addition= 
al or dependants! portion of pension. Such addi- 
tional pension shall not be regarded as payment 

in whole or in part of a Court Order, 2 


here an order cf a court 
® pensioner, such order ma 
facie evidence cf entitlen 
absence cf other rest 


awards maintenance against 
y be regarded as prima . 
1ont to maintenance in the 

ricting circumstances, ? 


: 
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As a reneral policy, the Commission will not pay additional 


pension to or on bchaif of a capendant unless that dependant is being 


properly supported vy the pensioner. This policy was adopted at 


a general meeting of the Commission on April 10th, 1953 as follows: " 


The consensus of opinion among the Commission is 
that where the evidence fails to show that the 
dependant, or dependants, are being properly 
supported by the pensioner, additional pension 
should be discontinued, 


This policy was amplified in a letter from Brigadier J.L. 
Melville, Chairman of tho Commission, addressed to the Department 
of Veterans Affairs D 


strict Administrator, London, England, under 


date of May 8th, 1953, An excerpt from the letter follows: , 


General-.y spealcing s it is the opinion of the 


Commission that if we 
pension on behalf of a 
be evidence that the 

is alle Af towards the 


Bue 


to award additional 
sndants, then there must 
ner is contributing 


maintenanee. The odd 


dollar is pe pension to support an 
eerie award of additional pension is not 
consivered to be: pobinee . Therefore, when 
we come to consider these cases, it is necessary 


for the alee to have 


both sides - the peusi eee’ 
in order that we may arrive 


Gecision. The Comnission 


se 
reports representing 
and his dependants - 
; at an equitable 
has no thoucht or 


desire to set up as & Court of Domestic Reletions, 


and the injured party has 
established channels. 


recourse through the 


This: policy was explained further in a letter to a legal 


firm in London, Cntario, from Hr. L.A. Mutch, Acting Chairman 


of the Commission, under date of 
Va 


* ~ 5 
which recd as folows: 


Ihilst Section 34(1) of & 


Commission with discretion 
wife is not living with or being 


in ceses where a 


September 7th, 1960, part of 


~ 


he Pension /fct clothes She 
to pay additional pension 
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maintained by the pensioner, the practice of the 
Commission is to refuse to exercise its discretion 
in cases in which the parties are living apart and 
the pensioner is in « financial position to make 
contributions to his wife's support but neglects to 
co so, A wife as such has no vested interest in 
pension and any benefits which she may receive from 
edditional pension flow from the entitlement granted 
her husband, anc consequently the Commission insists 
that the husband fulfil his responsibilities before 
epproving of additional pension anc live up to his 
responsibilities whilst additional pension is in 
payment. 
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ere er tr rN arte nA ram Sen her iS 


arere 1S en understandable reluctance on the part of veterans 
organizations to discuss publicly matters involving divided pension. 
fecordingly, your Committee received no direct representations from 
them concerning the legislation or policies of the Commission, 

However, a review of the Commission's files revealed cor. 
respondence which gave an indication of the views of the Royal Canadian 
Legion. Une case which was the subject of a report from the Commission's 
. legal officer under date of March 23, 1961, involved a 55% pensioner. 


The situction is explained in the following excerpt from that reports q 


or 


The situation then is that the parties separated about 
the year 1933. His wife secured a maintenance order, 
and the man requested a diversion of pension to meet his 
obligation. About a year and a half later the parties 
resumed cohabitation which would, of course, vacate the 
maintenance order, The man has on several occasions 
requested that the diversion of personal pension to his 
wife be discontinued and the monies paid to him and the 
Commission has refused all such requests. Although on 
one occasion he made indefinite complaints against his 
wife's coniuct, there is no evidence to show that she 

is morally unworthy to receive support. It would seem 
that the pirties have not seen each other for some oa 
years although during all of this time the wife has been 
in receipt of a portion of his pension. 


In its request which resulted in the investigation of this case, 
submitted to the Commission under date of December 29th, 1960, the Royal 
Canadian Legion gave the following explanation of its position in regard 


to divided pension: * 


We suggest that the Pension Act, as it is written, makes 
the primary concern of the Canadian Pension Commission 
, bao 
the veteran and not primarily the veteran s wife nor any 
In refusing then to give precedence to 


other dependant. 
the veteran's needs in tiis case, the Commission is acting 
It has been stated 


contrary to.the intention of the Act, ¥ 
that an adverse result might accrue to the widow if the 
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husband's contribution to her during his lifetime is 
cancelled. This obviously is founded on the concept 

of "entitled to be maintained" as contained in the 

Act and we submit that this is a matter of law and 

not reasonably to be affected by an alteration in cir- 
stances as requested, Mrs. _—s's support is directed 
by a court order and it is the purpose of the courts 

to provide the enforcement of this order which, in ite 
self, merely enunciates the fact that she is entitled 
to be maintained. 


In examining the circumstances of these two persons, it 
seems grossly unfair that the husband, who has been dise 
abled through his service to his country, is forced to 
seek existence from a very meagre income and, at the same 
time, pay a portion of his disability pension to his wife. 
who is living on a basis wherein her surplus of income 
over needs is almost equal to his total income. 


The reply of the Chairman of the Commission, to the request from 
vie Legion that no portion of the man's personal pension be paid to 
his separated wife, was given under date of March 29, 1961. The 


following excerpt is quoteds 3 


I had a very careful survey made of all the circumstances 
governing the Commission's decisions with respect to this 
man's pension. I subsequently took the file to the Board 
Room and discussed it with all Commissioners available at 
that time. The latest decision is to the effect that in 
the opinion of the Commission the wife of this pensioner 
has not disentitled herself to maintenance by her husband. 
Pension is therefore divided under authority of Section 
18 of the Pension Act. 


Another case involved a pensioner who claimed that his wife 


4 7 : © : : . * .- - x 
refused to live with him, and objected to the decision of the Pension 


Ss \h 7 eh A : , : ° oe Fs 
Commission under which part ot his pension was being paid to his wife. 


4 representation on his behalf from the Royal Canadian Legion read, 


in part, as follows: 3} 


The above-named man has asked the Legion to contact 
the Commission with respect to the payment of his 
pension which has been divided under Section 18 of the 
Pension fete MT, z is of the belief that the 
Commissior has been quite unfair to him insofar as the 
division of pension is concerned, 
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There is enclosed a statutory declaration from Mr, 

He alleges the monies for the home in which his wife 

now resides were provided by him, The pensioner 

claims also that he offered to provide both of them 

With a home and all the necessities of life, which offer 

she refused. He believes, unerefore, his responsibility 

for her maintenance ceased at that time. He recommended she 
appear before a family court judge for a legal ruling, but 

she did not choose to take this step, Mr, conc ludes 

that the Commission is unlawfully paying a portion of his 

disability pension to his wife, 


We do believe the Commission does when disposing of cases 
of this nature more often than not overlook the fact that 
the veteran is the one to whom pension was awarded, and 
not the dependents. The file indicates ‘hat there has 
never beer a court order or separation agreement, yet 

the wife gains nearly the same monetary benefits on 
account of the disabilities suffered by the pensioner 

as a>result.of his militery services 


In replying to this representation, the Chairman of the Pension 


: . 2 
Commission stated as follows: 


There are one or two points in your letter upon which 

I: should like to comment. First of all, while it would 
make the Commission's work a good deal easier if a legal 
ruling regarding the wife's right to maintenance was 
provided, we have found that both the veteran and his 
dependents complain if we insist that such a ruling be 
provided before we deal with the claim. The complaint 
is, of course, to the effect that all veterans cannot 
afford to obtain such a ruling or court order. Also, 
the Pension Act makes it quite clear that the Commission 
has the right to require the pensioner to maintain the 
members of his family to whom he owes the duty of main- 
tenance, if he is not already doing so. Mr. should 
be advised that there is nothing at all jllegal in the 
action being taken by the Commission, 


I. can, however, assure you that we never at any vime over= 
look the fact that the veteran is the one to whom pension 

was awarded. Nevertheless, we cannot disregard Section 18. 

If the Legion feels that the Comnission should ti have me : 
right to administer pension in cases other oe re ne) 
the pensioner is in custody or unde FeoPe sbme nt» and shou a 
only be permitted to divide the pension if there is See 
order or separation agreement, then, of course, —_ wi - 
ment to the Pension Act would be required. ned ee 
however, that if such an amendment wera introduce , a e : 
not be long before we found ourselves in ee of no 
being able to assist very deserving wives ana other aepen- 
dants. 
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The first provision concerning the adninistration of pension, 


; 2A named nok £6 be tatoo e members of 
where a pensioner was considersa nov tO ve maintaining sth 3 


ade oti aa ; 

his family in a proper manner, wae contained in Section 16 of the 
a — me % + 
original Pension Act of 1919 which read az follows: 3 


16, When the Commission ig of the opinion that the pen- 
sioner is incapable of expending or is not expending 
pension in a proper manner, or that he is not maine 
taining the members of his femily to whom he owes the 
duty of msintenance, the Commission may order that 
the pension be paid to such person as it may appoint, 
in order that the money may be expended by him for the 
benefit of the pensioner end the members of his family. 
The expenses connected with such payment, if any, shall 
be paid by the Comission. 


The relevant part of the annotation explaining the reasons for 


adoption of this section reads as follows: 4 


This section, while it apparently gives wide power to 
the Commission to appoint a person to administer a 
pension, must not be considered as allowing of the 
administration of pensions indiscriminately, The 
pension must be paid if possible direct to the person 
entitled to it and that person heg the right to use 
his or her pension in any way he or she thinks fit 
provided the use is not "improper". The words, “in a 
proper manner" must bs most strictly interpreted and 

each case must be given speci2l consideration. The 
Comission as a rule, will only ba justified in ad- 
ministering a pension when it is being expended in so 
improper a manner that the pensioner, or his or her 
family are in danger of becoming a public charge. If 
the pensioner and his or her family are receiving 

adequate maintenance the environment or moral welfare 

of the pensioner must not be too closely inquired into. 
In cases of children, however, and their environment 

and moral welfare, closer scrutiny should be made and 
if necessarv the pension should be administered when 
bl aa are till it is clear that the children will 

ave a better chance in life, A ve arze 
cases in which the wife is peli deers oupierers or 
vice versa, will arise. It is necessary in all these case 
to get both the wife's and the husband's side of the story 
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before action is to be teken for the administration 

of the additional pension for the wifs and children. 
When it has been cecided to pay part of the pension to 
the husband and part to the wife the greatest care mst 
be exercised so that if there is a change in the amount 
of pension payable or if pension is discontinued, the 
change or discontimation is made with reference to both 
the husband's and wife's shares. 


This provision of the Pension Act in respect of the use of part 


of a pensioner's personal pension where he is considered not to be 


1946 


maintaining members of his family to whom he cwee the duty of main- 
tenance, has not changed materially since 1919. This section was last 


revised in 196 as follows: 


Section 16. When a pensioner appears to be incapable 
of expending or is not expending tha pension in a 
proper manner or is not maintaining the members of 

his family to whom he owes the duty of maintenance, or, 
in the discretion of the Commission, when a retroactive 
pension is awarded or a pensioner is receiving treat- 
ment or care from the Department, the Commission may 
direct that the pension be administered, for the bene- 
fit of the pensioner and/or the members of his family 
by the Commission or the Department or by some person 
selected by the Commission. 


The first policy declaration with respect to the payment of 
1918 
additional pension, where a dependant was not residing with the 


pensioner, appeared in the minutes of a meeting of the Board of 


, 16 
Pension Commissioners in 1918 and read as follows: 


le IT WAS RESOLVED that the additional allowances 
for wife and children payable to a married member 
of the forces shall not be paid in any case unless: 


(a) the wife or children are living 
with the pensioner; 


(b) the wife or children although not living 
with the pensioner are being supported by 


him; and 


(c) when the pensioner has ceased to support his 
wife and children under circumstances which 
would justify the appointment of an administra 
tor under Section 11 of the Pension Regulations. 
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IT WAS FURTHER RESOLVED that no additional allowance 
for the wife or children of a discbled member of the 
forces should be paid in any case when the wife or children 
were not being supported by the disabled member of the 
forces, and have not been supported by him for a reason- 
able period of time. 


IT WAS FURTHER RESOLVED that in all cases except 
the case mentioned in (c) above such additional 
allowances should be paid direct to the pensioner, 


This principle was written into the original Pension Act, and 
read as follows: '7 


31(1) When a member of the forces is married, but 
his wife does not live with him and is not 
maintained by him, the additional pension 
for a married member of the forces may, in 
the discretion of the Commission,be refused, 
or if awarded, may be paid to the wife. 


The explanatory note concerning this section read as follows: '8 


Careful investigation must be made into each such case ‘ 
both from the point of view of the husband as well as 
the wife. If the wife has deserted the husband no 
additional pension will be paid. As a general rule, 
also, no additional pension will be paid when the 
wife is maintaining herself and is quite capable of 
continuing to do so, even though her husband des- 
serted her, Additional pension will be paid when 

the wife has no means of Support and has been 
deserted by her husband, 


This section is now numbered 34 (1). There has been no change 


in the wording of the section of the Act Since its inception in 1919, 


It would appear that, in so far as the payment of divided pension 


is concerned, Sections 18 and 3), (1) are similar in one respect, i.e., 


they require a decision from the Commission as to whether the 


domestic circumstances in a family are such that part of the pension 


Should be paid direct to a dependant. Section 3;(1) is concerned 


onlywith that part identified as additional pension for a depen- 


dant. Section 18 is broader in scope, in that it permits the 
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Commission, uncer certa 


It1y 
Lf 


in circumstances, to pay not cnly the amount 
represented by additional pension, but also part of the pensioner's 
basic pension, cirect to a dependant, 

The ennotation dealing with Section 16” in the criginal Pension 
fet of 1919,was written in fairly general terms and stated that "the 
Commission, as a general rule, will only be justified in administering 


a pension when it is being expended in so improper a manner that the 


pensioner or his or her family are in danger of becoming a public 


< 


% 


% 


charge." A further principle in the annotation states: "A 
very large number of cases in which the wife is deserted by the 
pensioner, or vice versa, will arise, It is necessary in all these 
eases to get both the wife and the husband's side of the story be- 
fore action is taken for the administration of additional pension 
for the wife and children," 

he annotetion in connection with Section 31(1) “ as more 
specific and stated thot no additional pensicn would be paid if the 
wife had desertcd her husband, or if the wife was maintaining herself 
self and was capable of continuing to do so even though her husband 


may have deserted her. 


~~ =a ne oe ow Te oa rn = oe oe = 
<—“ ww ow — 
SS ee ed 
eed 


ow Section 18 
ce page 1009 hereof 
yx%tow Section 3h 
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OMiITTEL RECOMMENDATIONS 
125) alct the Act be emended to provide as follows: 


( 


BY ee | 


(a’ Where a dependant's right to be main= 

"tained has been established by court orcer 
the Pension Commission may divide a pension 
and pay part of same to a dependant where 
the pensioner and his dependants are living 
separately, and where it is apparent that 
the pensioner is not maintsining the depen- 
dant, 


The Commission may pay part of a pension to 

a denendant where no court order is obtained 
is’ iv is satisfied that the dependant is wile 
ling to submit a request to the appropriate 
court for a maintenance order, but that it is 
not practicable for her to do so, 


(b: 


If no court order has been obtcined, as in (b) 
above, the Commission may,in its discretion, award 
pension to be paid direct to the cependant, 

ous only up to the amount proviced under the 
-ension fet as additional pension for such 
dependent or other dependants in her custody, 


-— 
Qu 
peed 


If a ccurt order has been obtained, the 
comission may pay pension direct to a 
dependent in the amount of the court order, 
such amount to be mace up of the full amount 
awareuble uncer the Pension Act as acditional 
pension for the dependant, with the balance 
from the pensioner's basic pension, not to 
exceed twice the amount of additional pension. 


fat 
a 


(e€) Where court order is less than the 
emount of additional pension payable to the 
dependent under the Pension Act, the Commis- 
Sion may, in its discretion, pay a pension 
direct to the dependant in excess of the 
court order, but in no circumstances more 
then the amount provided for in the Pension 


Act es additional pension for the dependant. 


total 


(*) Where a smell pension is in payment end a 


pensioner requests thet the additional pension 
for a Cependant, plus an Equal amount from his 
basic pension, should be paid direct to a depen- 
dant , tne Commission May act on this request 
vithout having to determine whether the ‘pension- 
cr pays additional monies from other sources to 


bis dependant, as evidence ‘hat he j 
é e is properl 
Supporting her, a 


‘nount | 


Teper 


lo Pa 
Hepenc 


Propose 
imendne 


Court 
Order | 
vay be 
Basis — 


Dependant 
Must seek) 
Court Ore 


Depend 
Share 


Pensioner | 
Up to 
Court Ore 


Pension 
Not «ee 


; 
7 | 
a 
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Committee Recommendations 
(106) ‘That the authority to pay divided pension be removed 


from Section 1& of the Act and be incorporated into 
Section 3h(1), which should be expanded to authorize 
payment to a dependant of part of a pensioner's 


basic pension, if warranted. 
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Divided 
Pension 
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The policies of the Commission regarding the provisions 
of Sections 18 and 3l;(1), as they relate to divided pension where 
a pensioner is deemed not to be meeting his responsibility to 
meintain a dependant, have been reviewed. Your Committee is. 
sympathetic to the situation of a wife, residing separate and 
apart from a pensioner, where she has lived up to her obligations, 
but where the pensioner has not concucted himself in a respon- 
sible manner, In cases involving domestic difficulty, however, 
fault may lie on both sides, Coupled with this, your Committee 
considers that the rights to pension necessarily flow from the 
pensioner's service, He is the one who carries the disability 
and, although the agency responsible for the payment of his 
pension has some responsibility to ensure that it is expended 
properly, the requirements of a pensioner must take precedence, 
Court Orders 

The normal process of law, where a wife desires to enforce 
her right to maintenance from her husband, is through the court. 
Under this procedure, facilities exist for a wife to place her 
problem before an authority which is competent to investigate 
all aspects of the matter, and which has jurisdiction to decide 
upon any remedies which may be available under the law, Your 
Committee believes that the Pension Commission should not be 
required to take upon itself the functions of a matrimonial rovrt. 


Accordingly, in all cases where the question of a depencant's right 


COMET 

to maintenance arises, the Comm ssion should insist that, where 
practicable, the depsndant pursue these rights through the court 
which exists for this purpose. 

There are instances where a dependant is unable to have the 
matter decided by a court, or where such could be done only with 
delay, inconvenience or hardship. Your Committee considers 
that the first criterion, in a circumstance of this nature, is 
to decide whether the dependant is willing to take the matter be- 
fore a competent court, If she is agreeable to having the matter 
-decided in court, but cannot do so for reasons which appear satis- 
factory, the Commission should have discretion to award pension to 
her, up to the amount of additional pension provided in the Act. 

There may be other instances where no competent court exists 
in the jurisdiction which applies, or if there is such court, 
legal aid facilities may be inadequate. Your Committee considers that 
the Commission shculd have discretion, in such instances, to 
award pensions to the dependant up to the amount of additional 
pension provided in the Act, without a court order. Where the 
Commission is deciding on cases where a court has not been in- 
volved, it should ensure that pension is paid direct to a wife 
only where it is abundantly clear that the pensioner owes her the 
duty of maintenance. If she has custody of children under 21 this 
should be a factor in her favour. 


2) => ant t } 
Your Committee considers that where a dependant obtains a 


; issi d pay pension direct to 
court order the Pension Commission should pay pens 
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the Cependant, but where pert of the pensioner's personal pension 
4s to be used for this purpose, the total amount should not exceed — 
the court order, or should not exceed twice the amount of eddi- 
tional pension payable under the Act on behalf of the dependant, 
whichever is the lesser. If the amount of the court order is 

less than the amount payable under additional pension for the 
dependant, the Commission should have discretion to pay up to 

the full emount as represented by addititionzl pension. The 
following illustrations are given in clarification: 

1. if.a court, order is for $50 and) the, agdisi ones 
pension for a wife is $32, the Commission should 
vay $50 of which $32 would be provided from the 
additionél pension for the wife and the balance 
of $18 from the pensioner's basic pension, There 
should be no requirement for the pensioner to 
forego any more of his personal pension than is 
necessary to meet the balance required by the 
court order in orcer for him to continue to receive 
additional pension on behalf of his wife at the full 
amount provided by the Act. 

é. If a court orcer is for 520 and the rate of additional 
pension for the wife is 532, the Commission could pay 
the full $32 to her, thus making full use of the rate 
of additional pension for the wife, 

3. If a court orcer is for 5100 and the rate of additional 


pension for the wife is 332 the Commission shoulc pay 


Comnent 


a total of $64, of which $32 vould be provided from 

the additional pension for the wife, and $32 from 

the pensioner's basic pension. The Commission 

should have no responsibility to enforce the payment 

of the full $100. The wife would presumebly have recourse 
to the court to enforce the balance of the maintenance 


orders 


Pension Commission not responsible to ensure ensioner maintaining 
dependants 


The Commission should have no responsibility to ensure that 
a pensioner maintains his dependants, beyond ensuring proper expendi- 
ture of the a.ount provided in the Act as additional pension for 
a dependant, plus a like amount from the pensioner's basic pension. 
inis Dasic pension belongs, as of right, to the pensioner. It is 
doubtful, in the view of your Committee, whether there is any 
justification for the Pension Commission to direct that a pensioner 
must use his money in a manner to which he might object. ‘The only 
exception should be that the Commission should have jurisdiction 
to compel the pensioner to match from his personel pension, eny 
amount which the Commission may pay out as additional pension for 
a dependant, up to a total amoun’ which may be awarded as a court 
order, but in no case should a pensioner be forced to give up more 
of his personal pension than the amount of the additional pension. 
It is apparently the policy of the Commission that, where 


; Ny Silce ~ nensioner agrees that addition- 
g smakL pension 1S ty @| payment and a pensioner pre o t} ao a 


's % RRS cog © er 
al pension for the wife, plus an equal amount from his pana 
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pension, should be paid to her, payment wiLl be withheld unless 
the pensioner can show to the satisfaction of tne Commission that 
he has accepted responsibility for mainsenance, and is paying a 
roasonable amount from other sources to meet this responsibility. — 
The policy of the Commission, in this respect, is presumably 
based on its authority in Section 18, under which the Commission 
may administer a pension (thus paying part of it to a dependant ) 


if it decides that a pensioner is not maintaining the members of 


his family to whom he owes the duty of maintcnancés 


The issue, in the view of your Committee, is one of principle. 
Here again, the decision as to whether a pensioner is required 
to maintain a dependant should be that of a court; the respon- 
sibility to enforce any court order should follow the normal 
process of the lew, and should be of no concern to the Pension 
Commission, If a man has earned the pension, and requests that 
part of this pension be paid to his wite, the Commission should 
be empowered to pay the pension, regardless of any circumstances 
arising from the domestic relations be‘iween the man and his wifes 
Any requirement upon the Commissior. to insist that a man accept 
due responsibility for maintenance of his dependants as a pre- 
requisite to payment of pension to then should be removed from th 


Act ° 


ension investigations 


Dangers inherent in 
Your Committee is concerned also that eny action by the Pen: 
Commission to make a decision regarding paymentof pension based 


on reports obtained for that purpose may have the effect of sub- 
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stituting the Commission for a court of law. In illustretion, 
the Commission might receive a report that a pensioner is not 
maintaining his wife. An investigation would be carried out 
during which both parties are interviewed. The Commission would 
then decide to divide the pension, or alternatively, to pay the 
pension to the pensioner only at the single rate. In either case, 
the decision may fail to satisfy one party or the other. It can 
be assumed that statements will have been made to the Commission 
which are difficult to verify. However, there would not be the 
same opportunity to test the credibility of either party, or of 
other persons who may have given opinions bearing on the issue, 
as there is in a court proceeding. 

This, in the view of your Committee, is an unreliable procedure 
which could lead to unintentional harm in a delicate family situation. 
Accordingly, your Committee suggests that the Pension Commission 
require that, wherever possible, the test of whether a pensioner owes 
the duty of maintenance to a dependant should be decided by a court 
of competent jurisdiction. 

Divided pension to be consolidated under Section 3h (1) 

As explained earlier, Section 3l(1) gives the Conmission dis~ 
cretion to award or withhold additiona pension for a wife who is 
not living with a pensioner. ection 18 goes somewhat further 
than this, in thet it clothes the Commission with discretion to pay 
part of a pensioner's basic pension to his wife, under certain 


circumstances. 
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Your Committee has recommended that the authority for the 
Commission to administer a pension, where it is considered that a 
pensioner is not expending the monies properly for dependants to 
whom he owes the duty of maintenance, be transferred from Section 
18 to Section 34(1). This would, in effect, consolidate all dis. 
cretion to pay a divided pension in one section of the Act. It 
would also leave Section 18 as the governing section in regard to 
discretion of the Commission to administer a pension in cases 


where a pensioner is considered incompetent to do so. 
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[PROPER CONDUCT 


j 
Aa 
“a 
4 


Section 1 of the Pension Act reads as follows: 


14(1) 


(2) 


(3) 


(h) 


The words 


This Section of the Report deals 
under the Pension Act, as it app. 
of service during World War I or 
concerning the relationship betw 
Regular Forces aro sat out in Vo 


Subject to this section, a pension shall not be 
awarded when the death or disability of the member 
of the forces was due to improper conduct as herein 


defined. 


The Commission may, when the applicant is in a dependent 
condition, award such pension as it deems fit in the 
circumstances. 


The provisions of this section do not apply where the 
death of the member of the forces concerned occurred on 
service during World War I prior to the lst day of 
September, 1919, or occurred on service during World 
War Il. 


In the case of venereal disease contracted prior to en- 
listment and aggravated during service, pension shall be 
awarded for the total pensionable disability existing at 

the time of discharge in all cases where the member of the 
forces saw service in a theatre of actual war, and no in- 
crease in disability after discharge is pensionable, but, if 
it subsequently appears upon examination, that such disabi- 
lity has decreased in extent, pension shall be decreased ac- 
cordingly; and pension may thereafter be increased or decreas 
subject to the limitation hereinbefore prescribed, in accord: 
ance with the degree of disability that may be shown to exist 
upon any subsequent examination. R.S., c.157, s.223; 19h0-H; 
C.-23, 84071? 196, ie. 62, Beason? | 


"improper conduct" are defined by Section 2 (m) as follows? 


t ~ } ° ° 4 
‘Improper conduct" includes wilful disobedience of orders, 


wilful self-inflicted wounding and vicious or criminal 
conduct; 


with the question of improper conduct 
ies to pension applications in respect 
World War II. Your Committee's views 
een imrroper conduct and service in the 
lume T°, Chapter 12 of th: Renorts 


a. 


102) 


General 

Venereal Disease: The Pension Commission's policy concerning disability 

resulting from venereal disease was established at a general meeting of 

the Commission under date of September 3, 198, and re-affirmed at a 

meeting on April 13, 199, as follows:? 
Cases of venereal disease incurred during Service and 
proven by laboratory tests are governed by the provi- 
sion of Section 12 (now Section 1) of the Pension Act. 
Cases of urethritis, following within two weeks of admitted 
exposure, and which may be later complicated by sequelae 
of usval specific infections (for example prostatitis, ar- 
thritis, etc.) shall be considered as originating from 
venereal disease, even though the definite organism of 
such disease cannot be demonstrated. 

This provision appears to man that disability arising from venereal 
disease or urethritis is not pensionable, as the contracting of such 
disease on service is considered as improper conduct. 

Aleohol and its Sequelae: Your Committee understands that it has been 

_ the policy of the Commission to refuse pension on the grounds of improper 
conduct whers disability has arisen from the use of alcohol. In this 
respect your Committee noted a copy of a memorandum from the Chief Medical 


Adviser to the Medical Advisers of the Commission, dated May 30th, 197, 


which follows: 2 


arisen as to whether excessive 
any sequela arising therefrom 
f Section 12 and should be con- 


The question has recently 
indulgence in alcohol eid 
come within the meaning © 
sidered as due to improper conduct. 


I discussed this subject with Mr. Conn, the Deputy Chairman. 

He referred to the definition of improper conduct and pointed 

ovt that the interpretation of this was to be left entirely to 
the Commission. He also pointed out that in Section 12 the only 
disease referred to 1s venereal. He stated that in any ou in 
which alcohol is involved either as a causative factor o- the con- 
dition for which entitlement is claimed or a contributing factor, 
the Medical Adviser in submitting the cas¢ should state che facts 
for the information of the Commission and the Commission will de- 
cide whether the disease oF disability is due +o improper conduct 
and whether Section 12 of the Act should be invoked. 
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Your Committee noted a number of cases where a member of the forces 
during wartime had been injured and the disability had been attributed 
to intoxication with the result that no pension was paid because of 


" 
misconduct .~ 


Pension was granted in similar circumstances in some cases, under 
the provision that permits the Commission to award a pension, even though — 
the deatn or disability arose from this improper conduct, where it deems 
that the applicant is in dependent condition. * | 
Suicide: The policy of the Commission in regard to improper conduct as it 
applies to suicide is set out as a guide for Commissioners in the form of 
a judgement of the Pension Appeal Court, under dats of September 2),th, 


1931. This judgement is as follows:° 


It is clear that the only ground upon which the appellant 
can succeed is that the deceased was insane at the time 
of the commission of the act which brought about his death. 
Otherwise, it was his own deliberate act and hence, could 
not, on any proper basis, be held to be attributable to & 
war service. I appreciate that there may be opinions 

entertained by many people that one who has suffcred greatly 

as a result of war service and, to end his troubles, takes 
his own life, although sane, should be a case for entitlement 
of his dependents to pansion, on the assumption that such 
act was attributable to war service, That theory is manifest. 
unsound and rmst be condemned for many reasons, not only 
because it was his own deliberate act which brought about the © 
death, but it would tend to encourace similar acts among any 
ex~soldiers having plausible reasons for the commission of the 
act, with the object of providing annuity for their wives and | 
families at the expense of the public purse. Furthermors, on 


the broad ground of public policy such a theory cannot proper 
entertained by any court. | 


This judgement is available for reference by the present members of | 


the Commission. Therefore, it should have current application. It would seer 
from this 


«* 


decision that, for an opplication for pension arising out of at 
discharge suicide to succeed, it would be neceasary to establish that tha 


suicidal act wae performed Curing e« fit of insanity, and that the insanit 
~ if 

was directly attributable to war corvica, or cireetly connected with aor 

cidant tharanft ; 


4 
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Royal Canadian legion: In a prepared brief the Royal Canadian Legion 


stated as follows: 6 


There are many cases in which the Pension Commission has 
invoked Section 1l(1) to deny entitlement for venereal 
disease and non-specific urethritis with or without chrenic 
prostatitis. Nevertheless these conditions are certainly 
not mentioned specifically in subsection (1) nor in 2(m). 
The only reference to venereal disease appears in Section 
14(4) which refers to venereal disease contracted prior 

to enlistment and aggravation during service. 


We do not see any basis upon which the Commission has 
any right to invoke Section 1)(1) to deny entitlement 
for venereal disease and certainly there is even less 

; basis for denying entitlement for what is described 
as non-specific urethritis. We might point out this 
latter condition is not always the result of venereal 
diseace. 


Concerning the policy of the Armed Forces the Legion stated: ? 


We understand that it was the common practice in all 
units for mdical officers to give lectures upon the 
dangers of venereal disease, the symptoms anc the 
desirability of immediate treatment directly after 
exposure. It is certainly we 1 known that in centres 
where many serviceman took their leave, facilities 
were provided for early treatment; other forms of 
prophylactics were also ilal 


+ 5 'é mm ead ¥ yo yt + + + 
We submit the policy of the Vommission ie FES Siaae 
and punitive, rather than “iair large and liberal 
a 
(Interpretation Act, Section | 


oe es wary of the Legion, Suate is L~ 
Mr. D.M. Thompson, Dominion Secretary 04 the Legion, stated his opi 


nion that if an applicant had a disability arising from venereal 


P 5 4 Wide) \ SC tha 
and the case could not qualify under Section 1H\4/ \ieGes © 


* 5 aaa) na a her caeririce no pension could be 
pre-enlistment disability aggravated by service) no |] ) 


oe re eee is own vVLew, as brought out 
granted. Mr. Thompson stated that this was 115 Ow” P 1g 


in the following discussion: 


Representations and Evidence 


Mr, Thompson: I would not wish to imply by that I am 
Saying that none have been granted. 


Mr. Justice Woods: This is what I am trying to get at. 


s there a hard line drawn here? If you have venereal 
disease and you can't come under 14(): no pension, 


Mr. Thompson: This is another one of those things that 
we assume a policy exists on but we do not have a copy of 


Mr. Justice Woods: No, but from the gases you have handled 
would you draw this conclusion? a 


Mr. Thompson: We would, sir, yes. ; 


a 


Mr. Justice Woods: In other words, you have never been 
successful in one under Section 1 unless you brought it 
under sub-Section ; is this right? 


Mr. Thompson: Yes, that is right, sir. We feel, sir, 
that this is a very narrow interpretation, and one that 
undoubtedly creates quite possibly hardship in many cases 
because of the narrow interpretation. 


. ' 
L'Association du 22iéms, Inc.: Major Paul Clavel, Association Secretary, 
told your Committee that his Association considered that a compassionate 


pension under Section 25 of the Act should be granted in the following 


circumstance: ? 


Where the member of the forces has died and a pension 

has been denied by reason of misconduct under Section 

1h of the Pension Act, but where such denial would : 
result in hardship or deprivation for the widow and 
children. 


The following discussion took place in regard to this proposal: 


a 
Major Paul Clavel: Yes. And as for the misconduct, we . 
Suggest in that case a thorough investigation into the f 
nature of the miseonduct.. It might be of a relatively 
minor nature, and there is no reason why the wife should ' 
be penalized for something her husband did. In the army, 
Sometime, we consider as a crime an act which would not 
be so serious in civil life, and there is no reason why-- 
even though a misconduct for disciplinary reasons, in the 
army, is considered very serious ~ when this is studied 7 
in the light whether or not the widow should be given a 


pension, 1% is possible that this misconduct might not 
be quite so serious. 
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Col. G.A.M. Nantel: En particulier si le soldat a eu une 
carriere meritoire., (Particularily if the soldier has 
rendered meritorious service) 


Major Paul Clavel: Take for example a very good soldier 
who goes on a drunk and is killed or seriously wounded -- 
well, he was a good soldier. 


Mr. Justice Woods: You should punish him but not his family. 


Major Peul Clavel: Not his family, there is no reason to 
punish his wife, twenty years after, for this misdemeanor. 


Canadian Pension Commission: Mr. T. D. Anderson, in a prepared brief 


presented to your Committee under date of March 21st, 1966, stated as 


follows: 


It must be pointed out here that the definition of "improper 
conduct" says that this shall "include" a number of actions 
which are spelled out. The legion, of course, assumes, 
quite incorrectly, that everything other than those items 
mentioned in this definition are excluded. 


The following discussion, relative to misconduct as it is applied by 
the Pension Commission to a disability arising from venereal disease, 


took place: ** 


Mr. Justice Woods: Before leaving that, I gather from the 
Tegion brief - it is about page 68, I believe - that there 
seems to be a view there that the Pension Commission seems 
too ready - I am putting it in my own words ~ to bar a 
man because of venereal disease. Is there any comment on 
this particular matter that you would like to make, or 

ss any elaboration on it? 


forth the procedure which 


Mr, Anderson: he Act se Re 
Cc al disease fairly 


T 
+ Shall be followed in 


of veneres 
Ly a“ ‘ 4 1 ye } =p 
clearly, and you will, perhaps, as a judge, Know better 
4 “ : m ede obs Woo Vat , ae 
than Tt do about CRIS, oe Pt Seamer ings now the 
specific invariably override the genera’: 


ac: For the purpose of your answer we will 


ry 
Th] 


Mr. Justice Woods ert 
. — = - = : on —— ay 

say that it does. 

Mr, Anderson: Thank you, so wnat I think the Commission 
4 Cy AAG Ss thank yol ; . 
y ————— Va +} vonereal disease as set 
’ yen hat 10 most A Wi 7€ o 

; as assumed that 

} forth here. 

Mr. Justice Woods: What scc-ion 16 that: 

+ 7] wee 
cS AI thelr  eine a A ESE 
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Mr, Anderson: Section 1)() is the section referring 
Specifically to venereal disease. 


Mr. Justice Woods: So 1(1) has no relation to venereal 
disease? 


Mr. Anderson: I think by the interpretation we have placed 
upon it, yeSe 


Mr. Justice Woods: That is your Commission's policy, in’ 
effect 


Mr. Anderson: Yes. 
Mr. Justice Woods: So it isn't really treated as misconduct? 


Mr. Anderson: Well, now, I don't know that I would say that 
is entirely true. I think that there is an attitude or an 
understanding on the part of the Commission, and the very 
terms of Section 1)() would seem to me to imply, that it 
1s not condoned, in any case, it is certainly very limited. 


Mr. Justice Woods: Well, I haven't analyzed section 1)(\) 
fully, but does it say, in effect, that venereal disease may 
be the subject of an award where it has occurred in a theatre 
of actual war? Is that the gist of it? 


Mr. Anderson: It says 


"In the case of a venereal disease contracted 
prior to enlistment, pension shall be awarded 
for the total pensionable disability existing 
at the time of discharge..." 


Mr. Justice Woods: Then, if it occurs under other circus] 
Py CR eR Nar peer or eaten Semmens fs = cad 
tances is it viewed as improper conduct? 


Mr. Anderson: I think that that has been the interpretation, 
yes. 


Mr. Justice Woods: Now, then, what is the basis of this inter: 
pretation, then? 


Mr. Anderson: Well, the fact that it is mentioned specifi- 
cally in 1) ()) seems to imply this because it is the only 
condition under which pension shall be paid. That may be 
an exaggeration - I don’t know - but that seems to me to be 
the interpretation placed on it. 


Mr. Justice Woods: The fact that it is mentioned specifica! 
in 1 )» as you see ites Ticket constituting a bar on the grout 
of improper conduct would mean that, genereally, in other ¢: 
cumstances it would? 
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Mr. Anderson: Yes, that is correct. 


Mr. Justice Woods: Thank you very much. 


Mr. F. J. Bigg, M.P.: In a prepared brief, Mr. Bigg referred to a number 


of sections of the Act of which, in his view, the Pension Commission's 


interpretation had been "restrictive". In regard to improper conduct, 


he stated as follows: 
Section 1h reads as follows: 


1h(1) Subject to this Section pension shall not be 
awarded on the death or disability of a member of 
the Forces due to improper conduct as herein defined. 


The definition of improper conduct is found in Section 2(m) which 
reads as follows: 


2(m) “Improper conduct" includes wilful disobediance 
of orders, wilful self-inflicted wounding, and vicious 
or Griminal conduct." 


"Tt is submitted that the interpretation of these two 
provisions, taken together, leaves too much discretion 
in the hands of the Commission, and has resulted in 
denial of pension in circumstances which have created 
injustice. In this regard I would cite the case of the 
RCAF Flying Officer who was killed while flying a light 
anreraft." 


Flying Officer X 


This Flying Officer was killed on March 22, 1963, while flying 
a Chipmunk Aircraft. He was on duty and he was flying pursuant 
to military orders. 


It is understood that he attempted a "roll" in this aircraft at an 
altitude which was considered to be too low as in regard to the air’- 
craft's characteristics. The Canadian Pension Commission has refused 
pension in this case. This Flying Officer left a widow and one child 
who are today without pension. 


4 . re er = () + £5 C he 
case on the grounds that this riyin® Vili 


“ ‘ } ah 
er was 2 Ore acti 


‘ ‘ aneion is Davable for.amy accident or 
The Pension Act provides that pension is pagan yA es 
pac + actiy connected with service. . 
death arising out of or directly connected, With Servis ; 
stood that the Canadian Pension Commission has refusec mension in this 
anadian Pension Commis: tice ie 
er was killed while perform- 


‘ re ee ee f flight safety regula- 
ing a loop at low altitude wnicn 


tions. 
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<l]led on March eend, 1963, Mr. Bipe st 


; 


» 


- 


& 


At the time of the accident, this Flying Officer was the Flight leader — 
in a group of four aircraft being ferried between Dunnville and Centralii 


in the Province of Ontario. 


I have determined, to my own satisfaction, that had this Flying Officer 
successfully completed the atrial manoeuvre, he would ave been given — 
a reprimand by his superior officers, and perhaps would have been grounde 
for a period of time. { 


This is necessarily conjecture on my part, and no one can say for 
certain what action would have been taken, as unfortunately this Flying 
Officer lost his life. I have, however, discussed the case with offi- 
cials who are familiar with flight safety regulations, and the consensus 
is that he was guilty of a minor breach of flying regulations. It is 

my understanding, however, tha the Commission, although conceding that H 
the death arose of, and was directly connect2d with service, was to refs 
pension on the grounds that the manoeuvre which terminated this Flying 
Officer's life constituted wilful disobediance of orders, 


I feel, that in this resncect, I am in a position to expresses 

personal opinion. J was, for many years, a m:mber of “he Royal Canadian 
Mounted Police. Also I served for seven years during “he Second World 
War in the Canacian Army. It is a matter of common knowledge that in 
any military force there are literally hundreds of "standing orders" — 
which are written for the guidance and direction of the personnel of “@ 
that Force. The standing orders do form a basis of conduct for the membe 
but, it would be completely foolish to assume that all standing orders © 
are obeyed at all times. It would be sven more ridiculous to -laim that 
any breach of a standing order would be considered as “wilful" disobe- 
diance, using that term in its normal sense, 


Another aspect. of this case should be taken into consideration, parti-9 
cularly in relationship to the "benefit of the doubt" clause. There 

may be evidence in the case to indicate that this Flying Officer was 
executing a manoeuvre which was contrary to flying regulations, No . 
one can say for certain, however, what was in his mind, or what actually | 
Drought about the fatal accident, bearine in mind that he was an expe-~ 
rienced pilot, cualified to fly all types of aircraft, including jet- 
powered Fighters. There is still ancther aspect to this matter. Thism 
case raises the serious question of whether or not the Fension Act should 
contain a clause which denies pension for "improper conduct" when the ~ 
circumstnaces have led to total disablement or death. I would bring 

to the Committee's attention, the fact that the Workmen's Compensation — 
Regulations in most Provinces provide certain restrictions where there | 
has been misconduct or negligence, except if the injury results in pata 
manent disability or death, in which case, compensation is paid, regard- 
less of the circumstances which led to that injury or death. 


jo 


ier. 


a c ) : 
In explaining his views in regard to the case of the Fi vingOrt ices 


f 
Y 


state? as follows: 44 
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If they proved that he did, in fac P Soaks 


aircraft, and not that som thine happened to the 


oT igor? or 
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aLrerntt whiten 


made it unavoidable, but what I can pe yaee from the evidence there 


Was something wrong with the aircraft. 
the tail had jammed or just what happened. 


Now here is a man who is leader of his flight, 
airman, and although I know even these 
there is no evidence that he did, and we 
doing here, what I would say, is the gre 
bring on any young flying officer. 


are depr 


You are depri 


They couldn't prove whether 


an experienced 
lads might be horsing around 


living ~ we are 


atest punishment you can 


ving his widow 


and children of a living, and you claim gentlemen, that this should 
be only done when you have done something that demanded dismissal 


from the service. 


Now in this regard he would a 
his wife and pan Ye? and not nearly as 
livelihood. f he broke an order certainly there 
no question ees to 
as to whether or not he 
not-proven, and even if 


was in dereliction of his 
it were, Par Liame nt 


houl 


at least have the opportunity to support 
drastic as cutting their 


should have been 


you people in this regard, but in my opinion, 


duty, well, this was 
d spell out the type 


of misdemeanor which would require this drastic action on the part 


of the Commission, 


but this 
the 


Mr. Justice Woods: 52 
what would be the wrone attitu 
mission in interpreting 


de on 


P - 
ensued. 


15 


would reflect on 
part of the Com- 


Mr. Bigg: Yes, misinterpretation of the Act. 
Mr. Justic e Woods: I gather what you quote from the statute 
they © weren! TT giving it.a broad and liberal interpretation. 
Mx © Bi a8" ll don’! + b] an n a Wa ‘4 \eCa ls @] T 13 nk 
cS 2, . 
the statute is badly worded. 
i 7 7 at ar 24 e = 
Mr. Justice Woods: They should not be stuc oh 2 aLit 
Other words. 
+ . , nnos thie marnine zi 
Mr . Bigg: Yes. As 1 reviewed the case t morning, I 
some * th things would be unnecessary 
think, -of course, some | é Cc y 
| .othen Gi e ict were generous 
re Seetion 70, and ot ( "pene > Be fe pf 
followed. I don't take awa Srens ity of Parliament 
| neh ae WTO > id 
to help him as mucn as 3 
You mean t ension Commission. 


Justice Woods: You me 


ak 
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Mr. Bigg provided your Committee with his genzral views concerning 
relationship between improper conduct and pension and the following dis- 


cussion is record.d 


Mr. Bigg: No Parliament to tell the Pension Commission 
what they think ee we mean by misdemeanors, anc dis~ 
obeying lawful order I think Parliameyt, as a matter 
of fact, meant to Be “seqeible tn’ the wording of the Act, 
“yt as I interpret it, they list together things like 
self inflicted wounds, an? discbedience ct orders “under 
fire. Now these arc serious misdemeanors, and in old 
military law they might hav2 faced the firing squad. 


They are to be read together, and you would no doubt rule 
out neglecting to sweep out the barrack room. 


Mr. Justice Woods: Or untidiness? 


Mr, Bigg: Yes. Minute detail of rsgulations or an obscure 
thing about hew many times he had to ponder before he cvasl 
into another aircraft which may not have to be wilfull dis 
obediance of orders of a criminal nature 


In ordinary law we differentiate between misdemeanors and 
criminal acts, and I would like that same interpretation 
spelled out. In other words, improper conduct ¢an be in] 
terpreted much too widely. 


age Mr. Bigg: In the Mounted Police we have a book that thick 
(indicating four inches) of detailed standing orders, and 
we are obliged, certainly by the laws and our oath of offi 
to live by that. Of coursc, I can assure you I have been 
disciplined myself in the force, but say I forgot to turm 
off the ignition in a police car, and they told me the car 
would have burned up. ‘ell, I don't think the Mounted Pol 
would have made me pay for that whole car if I forgot to1 
off the ignition switch. They may have fined me *25.00 an 
reduced me in seniority to a sergeant or something else, @ 
I do not think I would have been discharged from the Moun 


Police or had my pensicn cut off. I'm only asking for cor 
Sense . 


Mr, Justice Woods: Lf Avec ase" 16 AGRE eat in matte 
concerning a pension, in this particular provision, mispr 


conduct, thy are demanding a very rae standard of conde 
for those who obtain a pension. 


i 
. 
i 
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Mr. Bigg: Well, to put us on all fours, and I suggest it 
here, although it is not your problem that we spell this 


out, that breach of regulations or discipline calling for 


imprisonment and/or dismissal, but it would have to be 


that serious before I would consider stopping his widow's 
pension. 


Mr. Justice Woods: Just a minute. Should warrant prison 
or dismissal: 


Mr. Bigg: Breach of discipline calling for imprisonment 
or dismissal which is a rough criterion, but even then 
gentlemen I would seriously consider whether the widow 
should be deprived of a pension merely because of the 


misconduct of her husband on one occasion. The benefit 


of the doubt rule should be used to the extreme limit 
iho case Jake thas. 


Mr. Justice Woods: Behind this whole approach do I detect 
something of a feeling that Government Forces have some 
responsibility to the man's family by virtue of the fact 
that he is serving? 


Mr. Bigg: Well, when I was in the army I was overseas four 
and half years and I took a flying course myself at Cambridge, 
and the instructor said that I didn't have the normal sense 

of self-preservation, and they felt this was due, in some 
measure, to my long absence from home. In other words, that 

I had, due to my service, gotten into a dangerous and reckless 
frame of mind. 


Now then, while I was learning to fly it was just such a 
type of aircraft as this, and if I had brought it down too 
quickly in error of misjudgement I would have killed myself. 
Now should my widow be deprived of a pension polar because 
of this temporary attitude of mind which was due to service. 
They claimed = the medical people said that I ciadeee be 
watched as I had an unusual disregard for my own safety 
which they can only attribute to the fact of my long stay 

ny ca A U : 
avay from home, and they said 1 would damn well learn to 

eee Ee we 

fly in short order. They didn't suggest that ? was suicidal, 
but they regarded me as not having due regard for my own 
safety. 


tne Ama rem 4 tions if I ance } 
I may have been breaking som >gulations landed at 
= ‘neteaaq of SO, and not paying proper attention 
60 miles an hour instead oi 5, @! paying proj 


to that would be a disobedience of an order which could he 


might sa to the temporary mental state be- 
Bat ibu ted, you mig ts ya ee vay at. 8 1 4 7 + the egu 
y } are VO) cOLng to reall fi vu z = 
cause of my service, but are you going to rs = 5 


ine because this 1s exactly what may 


er) al 


lone would give this woman 


ie 


j > +h 
lation this type of th 
have happened here. vec 

; J ~ bh ~ \+ 
the benefit of the doubt. 
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Now Cold Lake is in my area as well, and I am down as 
often as I can to see these boys fly, I think this gives 
me a good background for this particular case having had ~ 
personal experience in the same frame of mind, and I don't 
consider myself a bad soldier. 


Mr. Justice Woods: You mentioned, however, if I remember — 
correctly that you feel that the widow and family should 
not be deprived of their pension even for one serious 
lapse. 


Mr. Bigg: No. 
Mr. Justice Woods: Well, my question -- 


Mr. Bigg: J question, as a matter of fact, gentlemen, J 
question the right to take away the pension of the widow 
and children for any lapse, unless contributed to by the 
widow and the family if he were aiding and abetting and 
robbing the officer’s mess, but 1 don't think the pension 
should be deprived from the widow no matter what happens 
while he is away on active service when he left her home 
and went to squabble. She is still entitled to have him 
back on her doorstep, and just because he made some mis- 
demeanor in France -- . 


Mr. Justice Woods: Or evena felony. 
Mr. Biggs Even rape or mrder. 


Mr. J.stice Woods: You feel then to go back tc what you 


re eR ee oe nk OR 


were saying. 4 


Mr. Bigg: The widow's pension should be hers by right unless 
she herself has contributed to the misdemeanor or felony and 
sO on. 


MS etd 


Mr. Justice Woods: The Government has an obligation to the 
famiiy when he joins up. 


2 OL 


up the Government has complete responsibility to return this! 
man to her doorstep or else take on the obligation of looking 
after these dependents, I didn’t put that in the brief, = 
af I had thought of it I would have, 


Mr . Bigg: Yes, complete obligation, As soon as he joins 


Mr. Justice Woods: Iwas trying to find the logical basi: 
rah you were taking, and it occurred to me this is what 
1 ~ Was. 
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Veterans' Bureau: Brigadier P.J. Reynolds, Chief Pensions Advocate, 
appeared before your Committee to provide the views of the Veterans 
Bureau in regard to prepared questions submitted to the Bureau by your 
Committee. In regard to improper conduct your Committee asked for the 
comment of the Veterans’ Bureau regarding the meaning placed upon "wilful 
disobedience of orders" by the Commission. Brigadier Reynolds stated 

as Poriogs: >" 


From past experience the Bureau feels that the Commis-~ 

sioners tend to consider any disobedience of orders as 

being improper conduct. That is, the Commissioners did 
not give effect to the word “wilful". 


Brigadier Reyno.ds gave the view of the Veterans’ Bureau in regard to 


the meaning of “vicious or criminal conduct” as Follows: 38 


It is my personal opinion that the word “vicious” should 
be given its ordinary dictionary meaning, but that cri- 
minal conduct could only be imputed after conviction POL 
a crimsnea. OLience’s 


I think under the rule of “expressio unius" that that 
could probably be justified “Tea! ally, but it is suggested 
that the change in attitude towards the incurrence of 
venereal disease in World War I and the present day atti- 
tude of society might indicate that the policy does not 
reflect the modern point of view. 


In regard to disabilities arising from venereal disease, Brigadier 


1 
Reynolds stated: ? 


in the experience of the Veterans’ Bureau, Commiss-on 


policy in interpreting this Section is plainly that the 


consequence of a clear cut diagnosis of a venereal disease 
incurred during service 1S not pensionable as the incur - 
rence of the condition durinz service amounts to improper 
conduct under Section lL. This policy no doubt stems from 
World War I when the incurrence of a venereal disease re- 


: F pay This unterpretation can pro 
sulted in a stoppage of pay. +nis tion can p 


mee af nre.en istment age 
bablL y be justif 1ea by iia ae i us10n O OY niLkS TM ag 
el @. and the comple te #OSENCE of 
gravation in subsection (u) and the ; 
NresSsioO UNIuS EST SXCLAS1O 


any reference to an rncurrencé (ex} 3 
alterius )- 
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DS el 


The change in attitude towards the incurrence of a 
venereal disease in World War II and the present day 
attitude of society might indicate that the policy Joes 
not reflect the modern point of view. 


W.P. Power and A.D.Decker, Commissioners, Canadian Pension Commission: 
(teint sities aetsnasseseieensgervsdls co rsssesenasitenssataaasasanbasanesainaaiecaveiaasoessesmnaieseinioranioahiacgm sienna si aaa aa a 


Messrs. Power and Decker appeared before your Committee voluntarily, 
in order to furnish the views of individual Commissioners. Mr. Decker 
referred to the orovisions of the Pension Act in respect of improper 
conduct as related to disability arising from venereal disease and 


suggested as follows. se 


Mr. Decker: The condition referred to - some cf us feel 
considerable hardship is being experienced as a result of 
the limitations of the section to this social disease. 


This is 1966 and my personal Suggestion is that a lot of 
re-thinking is necessary. 


In reply tc a question from Mr. Justice Woods, Mr. Power stated that 


he agreed with the views of Mr. Decker in this respect. 
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HISTORY 
The original Pension Regulations, administered under the 
1916 
Department of Militia and Defence and approved under date of 
June 3rd, 1916,contained an "improper conduct" provision as 
follows: * 
20. No pension or allowance shovld be paid to a 
member of the forces or any person dependent upon 
him when the disability or death in respect of 
which the claim is made was occasioned by the 
intemperance or improper conduct of such member, 
unless the Commission otherwise consent. 
The definition of "improper conduct" was set out in the ori- 
1919 


ginal -Pension Act of 1919 as follows: ™ 


2(h) "Improper conduct" includes wilful disobedience 
of orders, self-inflicted wounding and vicious or 
criminal conduct; 


The annotation explaining this definition was as follows: 79 


(h) It is to be noted that the words "improper 
conduct" INCLUDE wilful disobedience of orders, etc. 
They may mean other kinds of improper conduct such 
as long continued intemperance, serious negligence, 
use of drugs, etc., or such other conduct as might 
appear to the Commission to be improper. Rach 
case, of course, would have to be considered on 


its merits. 


The provision under which pension could be withheld for 


improper conduct was set out in the original Pension Act as follows: 


12. A pension shall not be awarded when the death 
or disability of the member of the forces was due to 
improper conduct as herein defined; provided that the 
Commission may, when the applicant 1s in acceponders 
condition, award such pension as it deems fit in the 
circumstances. 
The annotation accompanying this section read: “ 
‘ a = e . 
ions brought up by this Section 
with in reference to the 
"smproper conduct". (See 


Part of the quest 


have already been dealt 
A 


definition of the words | A: cs nes 
j i as there made clear Ulld \~ 
‘ Section 2(h). It was the? } Parga 
x roper conduct means improper conduct of any 
7 4 ipti t also includes the kinds of improper 
description, but also inciuces sate Be : 
conduct mentioned in the definition. “nen U 
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Commission has decided that there has been improper 
conduct it may also decide that leniency may be 

shown, in which case an investigation of the finan- 

cial circumstances of the applicant will be necessary. 
Before deciding that there has been improper conduct 

the Commission will, of course, give the applicant 

the benefit of every doubt. Indeed, this is a principle 
which applies in all cases. The disabled sailor or . 
soldier, or the dependents of a deceased sailor or soldier, 
will in all cases be entitled to the benefit of the doubt. 


The improper conduct provision in the Act was amended in 
1920 to preclude the refusal of pension on the grounds of mis- 
conduct if the member died on service. This amendment read as 
follows: 

And provided also that the provision of this 
section shall not apply when the death of the 
member of the forces concerned has occurred on 
service. 

This amendment appears to have been effected as a direct 
result of a recommendation of the 1920 Special Committee of the 
House of Commons on Pensions and Re-establishrent. This recom- 
mendation, made in a report to the House of Commons under date of 
June 18, 1920, was one of several made under the heading "Other 


proposed change in Pension Law" and read: 2? 


Payment of pensions to dependents even though death be 


due to improper conduct, provided such death has oc- 
currec on service. 


Representations had been submitted to the 1920 Parliamentary 
Committee,to the effect that it was not just to deny a pension to a 


widow and children for a death caused by venereal disease of a 


serviceman incurred on service. The Parliamentary Committee questioned 


whether the then-existing provision,which permitted the Commission to 


grant pension to an applicant for a condition where the man's death was 


du 
e to venereal disease contracted during Service, would cover the situ 


History 
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she following extract from the proceedings of that Committee is relevant. 28 


The Chairman: Section 12 reads: - 


A pension shall not be awarded when the death 

or cisability of a member of the forces was due 
to improper conduct as herein defined, provided 
that the Commission may, when the applicant is in 
a dependent condition, award such pension as it 
deems fit in the circumstances. 


And the definition of improper conduct includes 
wilful. cdisobedience of orders, self-inflicted wounds, 
and vicious or criminal conduct, 


Tne latter pert of Section 12 should cover the 
case of widows anc chilcren: 


Provided that the Commission may, when the appli- 
cant is in a dependent condition, award such 
pension as it deems fit in the circumstances. 


Mr, H.B. Morphy, MP? How has the Board construed 
that clause in ceses that come before it? 


Asst. Medical Director, Board of Pension Commissioners: 


T think you should ask the Commissioners because we do 
not give a decision. 


Your Committee could find no reference in the Report of the 1920 


+ + + ca a tnmnm ~ Vy NAF +} 4- 
Parliamentary Committce conceriing its reasons lor recommenaing tna 


pension be paid if the member died on service. I1t seems probable 


' ~. bes 3 + +h 
however, that the Committee cesired that such pension be granted with 


* be mya ae be > sSsarv jaf e 
out application of a means test, such as would be necessary befor 


> 


: + a * a > UAe ong + 
pension could be paid uncer the “cepencaent 


the Section. 


* It is assumed that the provision in the 
pension in cases involving misconcuce 


— am oT a ad 
eee aes ae 


F Ant at that time for 
+he Act atv Ulldtl Liat be 


oe : irceumstances. 
applicant was in dependent circumstanc' 


snt circumstances" provision of 
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The effect of the 1920 amendment was really to give the widows 
of those who had died on service from venereal disease the same pro- 
tection as other widows under the "insurance principle! An annotation 


% 
presented with a later amendment (191) states: 


The Royal 


plaints from veterans organizations as follows: 


1. 


The Royal 


The Royal 


effect that the Pension Board was 


real disease which had orig 


the Commission 


ee Pi i nee. ee eel cere) ee eh ck 2 SF ~ 
ee ee 
Re: ee) etek ame ” soma. | nome ig tog ll te alot 


* See page 1045 hereof. 


Paragraph (b) in the original legislation was 
placed there mainly to validate and confirm awards 
which had already been made in respect of deaths 
which had occurred during service. 


Commission on Pensions and Re-establishment heard com- 


That the Pensions Board is in error in treating 
syphilis which originated previous to enlistment, as 
due to "improper conduct" which in turn is defined 
as including "vicious or criminal conduct", 


That even if this construction is correct, then the 
Statute should be amended, so that if the origin of the 
infection is prior to enlistment then the right to pen- 
Sion should be the same as in the case of any other 
pre-enlistment disease. 


The other claim is that even if syphilis comes under the 
ban of the Act, the Pensions Board is too Strict “in the 
exercise of its discretionary power to pay pension to 
applicants in a dependent condition. 


Commission made the following recommendations: 


That Section 12(1) be amended so that the prohibition 


there imposed shall only apply to improper conduct after — 
enlistment; and 


retion to award pensions should be exercised 
in case ol dependency, even where the misconduct was on 
service, 


Commission did not agree with the first complaint, to the 


in error in refusing pension for vene- 


inated previous to enlistment. In this res 


279 
reported: ”~ 


BP 
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As to the first complaint the Commission considers 
that the terms of the Section are broad enough 

to preclude even cases where the infection took 
place previous to enlistment. 


The other comments in the Royal Commission's report which appear 
pertinent at this time concern, firstly, the question of whether it was 
logical to deny pension for the aggravation of a disease which had been 


contracted prior to service and secondly, whether itwas proper to deny 


pension when venereal disease had been contracted during the service. 


The following excerpts are quoted: 

1. The memorandum issued at the time the Act was passed 
contained no intimation that if effected a change in 
the law, which up to that time had made no distinction 
between this disease or any other which or alee while 
the man was in civilian life. The regulation of the 
Pensions' Board which is now in force concerning the 
practice under this Section shows that what was in mind 
was that the section applied at least primarily to mis- 
conduct on service... The effect of the Section as cons 
truediis that the State indirectly, but no less effecti- 
vely, fines not only the soldier but his dependents for 
an indiscretion which occurred before he took on any duty 
Wnatieoe ver as a soldier.# 


Zo) Lemay also” beveald vt hat the oe of Section 11(1)(b) 
(formerly (25)(3) ) which, in effect autho 


a 
for pre-en) Peamenk foyer end are Re re and tha 
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case of ee kind should not have the same consideration. 
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But that section was drawn on the principle that if, on 
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has been good.” 
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History 
This Section of the Statute was re-written in 1925, and 


specific provision was made that in the case of venereal disease 
contracted prior to enlistment and aggravated during service, full 


pension could be awarded. 


The new section read as follows: 


12, A pension shall not be awarded when the death 
or disability of the member of the forces was 
due to improper conduct as herein defined; 
provided 


(a) that the Commission may when the applicant 
is in a dependent condition, award such pension 
as it deems fit in the circumstances; 


(bo) that the provisions of this section shall 

not apply when the death of the member of the 

forces concerned has occurred on service prior 
to the coming into force of The Pension Act. 


(c) that in the case of venereal disease con- 
tracted prior to enlistment and aggravated 
during service pension shall be awarded for 

the total disability at the time of discharge 
in all cases where the member of the forces 

saw service in a theatre of actual war, but 

no increase in disability after discharge shall 
be pensionable. 


A minor amendment was made to this section of the Act in 
1936 by way of clarification to the effect that the disability 
referred to in paragraph 12(c) was the "pensionable" disability. 
The annotation stated that the previous wording was ambiguous in 


that it did not specify that the pensioner mst first have a pen- 


Sionable disability following which no deduction would be made 


from this disability due to venerval disease contracted prior to 


enlistment, if the member had served in a theatre of actual war. 
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History 


The amendments in respect of improper conduct in 19)1 pro=%- 


ath f 19h1 
vided that such would not bar an applicant or a dependant from = 


pension (where the death of a member had occurred) if the death of 
the pensioner had occurred ina theatre of actual war during World 
War II. A second provision was that if venereal disease was con- 
imac ted prior to enlistment and aggravated during service, pension 
could be awarded for the total disability noted at the time of dis- 
charge, The stipulation was added that, if the cisability subsequently 
decreased in extent, pension could be decreased accordingly. 
The amended portions are underlined in the new section 12 hereunder: % 


12(b) that the provisions of this section shall not 
apply when the death of the member of the forces 
concerned had occurred on service during the Great 
War prior to the first day of September, one thousand 
nine hundred and nineteen, or has occurred during 
service in a theatre of actual war during the war with 


the German Reich. 


(c) that in the case of venereal disease contracted 
prior to enlistment and aggravated during service, 
pension shall be awarded for the total disability 
existing at the time of discharge in all cases where 

the member of the forces saw service in a theatre of 
actual war, and no increase in disability after dis- 
charge shall be pensionable, but, it subsequently 
appears upon examination that such disability has de- 
creased in extent, pension shall be decreased accord- 
ingly, provided that pension may thereafter be increased 
or decreased subject to the limitation hereinbefore 
prescribed, in accordance with the degree of disability 
which may be shown to exist upon any subsequent examina- 
tion. 


os 
* : L a man babe ere c to | . 37 
The annotations concerning these amendments were as follows 


ioe dt Pew 


7. The only changes in these two paragraphs from 
those at present in the Act are indicated by the 


: words underlined. 
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h (b) in the criginal legislation was placed 
dae validate and confirm awards which had 
already been made in respect of deaths which had 
occurred during service. The amendment carried on this 
principle in so far as it refers to deaths which oc- 
curred "in a theatre of actual war", If the incurrance 
principle is to be abandoned in respect of death generally 
on service in Canada, it might be inconsistent to maintain 
it in respect of deaths "in a theatre of actual war" which 
are due to improper conduct. 


Paragraph (c) is a modification of the previous section 
which provided a fixec pension in respect of pre-enlistment 
venereal disease aggravated on service based upon the disa- 
bility at the time of discharge and remaining at the same 
rate thereafter. The consensus of medical opinion is that 
this was in accordance with the medical knowledge at that 
time but since the last war the treatment of these diseases 
has so improved that in many cases disability can be remove 
to a great extent and therefore pension should be reduced 
accordingly. 
It is of interest that the provision governing applications arising 
from service in World War II was less generous than that for World War I 
where the death of the member had occurred. In World War I cases, the 
Commission was clothed with authority to award a pension if the death 
occurred anywhere on service. The provision of 1941 to cover World War II 


cases extended this provision only if the death occurred during service 
in a theatre of actual war. 

The revision of the Statutes of Canada, 1952, renumbered the Section 
dealing with improper conduct from 12 (a)(b) and (c) to 1 (1)(2)(3) and 
(4). No change was made in the intent. 

The provision for pension arising from the death of a member in 
respect of World War II cases was amended in 1957 with the object of 


placing World War II applications on the same basis as World War I. 


The amended section of the Act reaq: 8 
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14(3) The provisions of this section do not apply 
where the death of the member of the forces 
concerned occurred on service during World War I 
prior to the lst day of September, 1919, or 

weccurred on service during World War II. 


The annotation concerning this amendment read as follows: » 
This amendment places dependents of members 
of the forces who served in World War II 
in a comparable position with dependents of 
those who served in World War I. 


No further amendments in the provisions of the Act regarding im- 


proper conduct have been made to date. 
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COMMITTEE RECOMMENDATIONS 

(127) That the Act be amended to provide that the provisions 
of the improper conduct section not apply where 
the member of the Forces has suffered total disable- 
ment, assessed at 100% or greater, and that this 
provision be retroactive, subject to the principles 
enunciated in Recommendations numbered 116 to 122” 


dealing with retroactive awards, 


(128) That the Act be amended to provide that death or disa- 


Venereal Dis 
NO o be @ 
Considered ¢ 
mproper Condu 
Under Pensio 
AC 


bility arising from venereal disease contracted during 


service be not considered as due to improper conduct 


within the meaning of the Pension Act. 
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COMMENT 
Total Disablement 

Your Committee has recommended * that where a member of the 
Regular Forces is totally disabled or killed, full pension should be 
payable if the death is related to service, regardless of whether 
misconduct was involved. In effect this would extend the existing 
provisions, as they apply to those who served in World War I and World 


War II, to members of the Regular Force in peacetime where the death 


of a member occurs and misconduct is involved. 


Your Committee's recommendation in Chapter 12 regarding the Regular 
Forces goes one step further, and suggests that the same provision 
should exist if the member becomes totally disabled. Your Committee 
proposes that the extension of this coverage for total disablement 
should apply also in regard to World War I and World War Il. <A recom 
mendation to this effect is made herein. 


The recommendation that improper conduct not be a bar to pension 


4f the member suffers total disablement is advanced in keeping with 


your Committee's view that pensionability for members of the Armed 


Forces should be not less generous than that which exists for employees 


of the Federal Government under the Government Employees Compensation 
Act. This Act provides, in general terms, that persons employed by the 


Federal Government are entitled to Workmen's Compensation benefits in 


a similar manner as conferred by Workmen's Compensation legislation in 


the province in which the employee is usually employed. 


Your Committee's views in regard to the proposal that coverage under 


the Pension Act should be similar to Workmen's Compensation legislation in 


12 dealing with pension for the Regular Forces. 


% See Recommendation No. 61(e) , Volume II, “hapter 12, page 60 
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The recommendation that pension be not denied on grounds of im- 
proper conduct, in cases of total disablement arising from service in 
World War I and World War II, should have retroactive effect, but where 
pension is approved, the limitation of five years as proposed in this 
Report would normally apply. 

Your Committee is aware that, particularly in respect of World 
War I cases, the effect of the implementation of this recommendation 
would be far reaching. There would not, however, be many cases in- 
volved from World War I and it is assumed that, even from World War II 
service, the number of cases of total disablement where pension was 
not paid due to improper conduct are relatively few. 

Regardless of administrative or other difficulties which may be 
involved, your Committee considers that there is no justification to 
withhold pension for improper conduct, where the applicant has suffered 
tot# ‘disablement. 

Since 1920, the Pension Act has contained the principle that if 
the member lost his life while serving in wartime, pension would not 
be denied the widow on the grounds of improper conduct. Your Committee 
considers that should the member become totally disabled, pension coverage 

‘should be no less generous; and that this provision should apply to servic 
both during World Wars I and II and in the Regular Forces. 
Venereal Disease 

Your Committee notes the policy of the Pension Commission to the 

effect that the contracting of venereal disease during service is con- 


sidered as improper conduct in the meaning of the Pension Act. The 


definition in the Act is that "improper conduct" includes "wilful 


disobedience of orders, wilful self-inflicted wounding and vicious 
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7 Comment 
or criminal conduct". The wording of this definition does not necessarily 
limit the type of improper conduct to that specified in the definition. 
Accordingly the Commission, under its powers of interpretation, has 
followed the policy of looking upon the contracting of venereal disease 
as improper conduct. It is arguable, however, whether such was the 
intent of the framers of the original legislation. 

The annotations in the 1919 Act in respect to improper conduct 

rei no reference to venereal disease. They do specifically refer 
to the effects of the consumption of alcohol. This is understandable, 
inasmich as intoxication is an offence in the Armed Forces and would 
be considered as "wilful disobedience of orders". There are, however, 
no prohibitions in Armed Forces ordinances concerning relations with 
members of the opposite sex and, although the contracting of venereal 
disease was a matter resulting in deduction of pay during both World 

_ War I and World War II, the contagion would not, in itself, have come 
about by reason of any wilful disobedience of orders or other acknowledged 
form of improper conduct, as a general rule. 


It may be helpful to study this matter in the light of the Commis- 


@ 
/ 


» sion's policy on pregnancy of women members of the Armed Forces. In 


this regard, your Committee makes reference to a memorandum on the Com- 


‘Mission policy file regarding improper conduct as quoted hereunder: 


With reference to your inquiry, I have checked with 
the Air Force (and believe that the Army and Navy ~ 
situation would be the same). There is no order which 
would preclude a member of the forces (including 
Women's Divisions) from having sexual intercourse. 


iodi ive in the pre- 
Periodically members are given lectures in 
vention of venereal disease and are told that the best 
way to insure freedom from such disease is to avoid 


having sexual intercourse. 


1051 


Comment 


Your Committee took note of the provisions of the United States 


legislation in regard to improper conduct, This provision is as follows 


The relevent reference in the legislation for war pensions in the 


United Kingdom is as follows: *¢ 


as one "for other than medical reasons" unless there art 


(a) An injury or disease incurred during active 


There is no order to suggest that a female member of 
the forces should take any steps to prevent her from 
becoming pregnant. Presumably, as in civilian cases, 
such a suggestion would be against public interests. © 
When a female member becomes pregnant she receives an 
honourable discharge and is entitled to rehabilitation 
and other benefits (including treatment for pregnancy 
under certain circumstances) » 


It would appear, therefore, that an irregular act of 
sexual intercourse on the pcrt of a member of the 
forces would not be deemed misconduct by the various 
services, nor would a woman who became pregnant be 
considered as having contravened any military order, 
It is due to her pregnancy that she is discharged 
and the fact that she receives an honourable discharge 
appears to speak for itself. In civil life, I 
suppose it would be considered a moral offence, 
not a civil one, 


It would be of interest to note that special provision 
has been given for treatment care after discharge under 
certain circumstances and that the discharge is shown 


other conditions which establish medical unfitness. 


The line of duty and misconduct: 


military, naval, or air service will be deemed 

to have been incurred in the line of duty and 

not the result of the veteran's own misconduct 

when the person on whose aceount benefits are 
Claimed was, at the time the injury was suffered or 
disease contracted, in active military, naval or air 
service, whether on active duty or on authorized leave, 
unless such injury or disease was the result of his own 
wilfwl misconduct. Veneredl disease shall not be 
presumed to be due to wilful misconduct if the person 
in service complies with the regulations of the approp! 


service department requiring him to report and receiv: 
treatment for such disease, 


Comment 


39. Serious Negligence and Misconduct: If the 
disablement or death of a member was caused, or 
contributed to, by his own serious negligence or 
misconduct, any award in respect of that disable- 
ment or death may be reduced, withheld or cancelled. 


The instructions issued by the British Ministry of Pensions con- 


cerning venereal disease are: 


—, 


43 


Venereal disease should normally be rejected. 
It is only in very exceptional circumstances 
that the disease or its sequelae may be re- 
garded as caused or influenced by service. 


A few cases have been known of genuinely 
accidental infection of doctors, nurses or 
orderlies attending venereal patients, but 

they are exceedingly rare. These include 
extra-genital chancre in syphilis and gonorrhoeal 
ophthalmia when no genital infection is present. 
Such cases, in the absence of negligence, may 

be accepted as attributable to service. 


Aneurysm of the aorta and syphilitic disease of 
the nervous system, e.g. G.P.I. and locomotor 
ataxia, are examples of late syphilitic mani- 
festations and may, in exceptional circumstances, 
be aggravated by prolonged stress and strain 

of service. 


The Canadian Armed Forces operated an active educational program 


j i : rentic f vene 1 diseases. 
© for its personnel in regard to the prevention ol venerea seases 


Your Committee believes that some 


his home environment - often at an early. age- 
Circumstances for him and he can hardly be blamed if he encounters dif~ 
ficulties which might well not have arisen 


* . h 
the civilian surroundings with which he 


Also, members were, on request, provided with prophylactics and the me- 
dical services provided immediate treatment facilities on a twenty-four 
hour basis to a member who felt he may have been exposed and required 


preventive treatment. 


was familiar. 


allowances should be made, in the 


had he continued to live in 
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This creates certain unnatural 
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His conduct is the foreseeable reswlt of the disruption associated with@ 
the assembly of large bodies of servicemen in unfanilier surroundings 
He was not prohibited from associcting with the opposite sex. In other 
words, the circumstances which could lead to infection from venereal 
disease were not considered, in the Armed Forces, as an offence in ne 
same sense as was intoxication, improper handling of fire arms am other 
acts of wilful disobedience, 
In fact, having been exposed to lectures warning him of the dangers 
of infection of venereal disease, and having been told of the availailit 
of prophylactics and of the steps he should take if he thought that he 
had been exposed to the dangers of this infection, the serviceman could I 
ly have concluded that there was any military regulation against his havin 
relations with members of the opposite sex, Also, if it was the intentic 
to bar him from the benefits of the Pension Act, shovld he suffer a dis- 
ability as a result of this infection, information to this effect should 
have been promulgated to him through of ficial sources while in the 
services. Your Committee was unable to find any evidence thet this was 
done, 
Your Committee took note, also, of the comments of two of the 


Commissioners who appeared before it, who volunteered the suggestion that 


the policy of the Commission in regard to venereal disease should be 


re-examined, Your Committee inferred from these comments that, at lea 


i 
in the view of two of the Commissioners, the policy of the Commission 


in regard to venereal disease should be modernized. Your Committee is 


in full accord with this view, 


See page 1037 hereof, 


105), 


Comment 

Mr. T.D. Anderson, Commission Chairman, gave his views concerning 
the limitation imposed upon the Commission by the specific wording of 
Section 1 (l) of the Act in regard to venereal disease. He suggested in 

Pad 
his evidence * that the Commission was required to consider that the 
specific reference to Section 1):(),) to conditions under which pension 
could be paid for a disability arising from venereal disease barred the 
Commission from paying pension for venereal disease under any other cir- 
cumstances. Section 1)() states that pension shall be paid for the total 
pensionable disability arising from venereal disease, where such is of 
pre-enlistment origin and has been aggravated during service. Mr. Anderson 
suggested that the "specific overrides the general" and that, because a 
specific condition is laid down in the legislation, the Commission would 
not be empowered to award pension in other circumstances. 

In other words, Section 14() of the Act sets down certain conditions 
under which pension can be paid for venereal disease, and specifies that 
the disease has to be of pre-enlistnent origin. Mr. Anderson interpreted 
this to man that disability arising from venereal diseasc could be pen- 
sionable only if the disease was of pre-enlistment origin and that, be- 
cause legislation was specific in this instance, the Commission was barred 
from awarding pension in more general circumstances including that of 
disability arising from venereal disease incurred during service 

If this interpretation is correct the result is highly undesirable 
and the legislation should be amended accordingly. ‘The Pension Act should 


. it Ol eal disease contracted 
provide coverage where the disability arose from vener é 


during service, as well as before. 


* See page 1028 hereof. 
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Under Section 14() of the Act, as it now stands, the Commission 
can pay a pension for disability arising from the disease which was 
entirely of pre-enlistment origin, provided the member served in a 
theatre of actual war. The rationale of this provision is understandable. 
In the first place, the Commission could hardly penalize a man for ime - 
proper conduct in connection with a pre-enlistment contagion. Secondly, 
if that man was physically able to serve ina theatre of actual war, and 
his pre-enlistment condition arising from venereal disease was aggravated © 
during service, his entitlement should be the same as any other member 
of the Forces who suffered an aggravation of pre~enlistment condition, 
and who served in a theatre of actual war, That is to say, the Commission 
makes no differentiation because the pre-enlistment condition of the forme: 
happened to be the result of venereal disease. This is as it should be, 
Having accepted the responsibility to pay pension for an aggravation 
of a pre-enlistment condition of venereal disease, your Committee ques- 


tions whether it is reasonable for the Government to refuse pension for 


a disability where the disease was incurred during service. It is realize 


that in the case of the pre-enlistment disease the exposure was at a time 


when the individual's conduct was of no concern to the military authoritie: 


and the aggravation presumably came about by reason of the stress and 
strain of service conditions, rather than of his conduct. In the case 
of venereal disease contracted during Service, the question of the in- 
dividual's conduct does arise but, th view of the tolerant attitude of th 
aithorities to the matter of relations with the Opposite sex there is ever 


mre reason to provide for personnel who contracted the disease while in 


* 7 
service, . 
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The provision in the United States legislation to the effect that 
the member mas t have complied with the regulations of the service in 
regard to the reporting and receiving of treatment for the disease should 
be taken into account when consideration is being given to any application 
by the Canadian Pension Commission. It is the view of your Committee 
that this could be done, during the process of adjudication, through 
application of the genern” intent of the section. That is to say, the 
claim based on venereal disease itself should not be barred but where 
a member has refused to report or receive treatment for the disease the 
Commission could well consider such as an act of improper conduct and, 
wig ac Saat, pension could be refused under these circumstances. 
Urethritis 

The Royal Canadian legion was critical of the policy of the 
Commission under which urethritis, following within two weeks of ad- 
mitted exposure, was considers: 1s originating from venereal disease, 
The question of whether urethritis, in any given case, could be con- 
sidered as the sequelae of venereal disease would presumably depend upon 
medical investigation. Your Committee does note the Commission policy 
which provides that urethritis shall be considered as originating from 
Paridvced disease "even though the definite organism of such disease 
cannot be demonstrated". * In the absence of specific knowledge on the 
question, your Committee cannot comment on this policy. 


Your Committee makes no suggestion as to whether urethritis should 


be classified as venereal disease. However, the recommendation made 


cn eng ees ates | come ene eee, sent eal a OR A ES OY . SS Se 
» 

Ca nee ae), ee a we eee ees Se ar 
——w eee 


% See page 102) hereof. 
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herein, to the effect that venereal disease should not be considered 

as improper conduct, would resolve the difficulties which presumably 
have arisen from the Pension Commission's current interpretation to the 
effect that urethritis following wethin’ twa weeks of admitted arpontne 
can be classified as a venereal disease in respect of matters under the 


Pension Act. 
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GENERAL 


Under the terms of union with Newfoundland the Canadian Govern- 
ment agreed, in general terms, to assume responsibility for the 
payment of benefits to Newfoundland veterans on the same basis as 
to Canadian veterans. Section 38(b) of the Union of Newfoundland 
Act provided as follows:’ 


38(b) Canada will assume as from the date of Union the 


To give effect to the benefits set forth in the terms of union, 


provision was made in the Statute Law Amendment (Newfoundland) Act as 


follows: * 


20(1) For the purposes of section 


(2) 


(3) 


CHAPTER 3) 
NEWFOUNDLAND VETERANS 


Newfoundland pension liability in respect of the First 
World War, and in respect of the Second World War 
Canada will assume as from the date of Union the cost 
of supplementing disability and dependants' pensions 
paid by the Government of the United Kingdom or an 
Allied country to Newfoundland veterans up to the level 
of the Canadian rates of pensions, and, in addition, 
Canada will pay pensions arising from disabilities that 
are pensionable under Canadian law but not pensionable 
either under the laws of the United Kingdom or under - 
the laws of an Allied country. 


s forty-five, forty-six 
and forty-six A of the Pension Act, chapter one hundred 
and fifty-seven of the Revised Statutes of Canada, 1927, 


domicile in Newfoundland shall be deemed to be domicile 
in Canada. 


A member of the naval or military forces of Newfoundland 
in World War I or World War TI shall be deemed to be a 


member of the forces for the purposes of section eleven 
of the Pension Act, 


A British subject reside 
at the time of enlis 
or air forces of any 


nt and domiciled in Newfoundla as 
tment who served in the naval, milita 
of the countries allied with His Mad 
during World War ITI shall be deemed to be a member of the 
forces for the purposes of section eleven of the Pension 
if the disability in Tespect of which the application for 


Pension is made is not pensionable by virtue of subsecti 
one or two of this section. 
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Section 13 of the Canadian Pension Act was amended? accordingly by insertion 


of the following subsections:” 


(5) For the purposes of Sections 50, 51 and 52, domicile in Newfoundland 
shall be deemed to be domicile in Canada, 


(6) A member of the noval or military forces of Newfoundland in World War I 
or World War II shall be deemed to be a member of the forces for 
the purposes of this section. 


(7) A “ritish subject resident and do miciled in Newfoundland at the time 

| of enlistment who served in the navel, army or air forces of His 
Majesty or in any of the naval, army or sir forces of any of the countries 
allied with His Majesty during World Wer II shall be deemed to be a 
member of the forces for the per ear of this section, if the disability 
an respect of which the application a made is not pensionable by 
virtue of subsection (5) or (6). 


The action taken by the Canedian Pension Commission to fulfill the 
obligations accepted by Canada, under the terms of union in respect of 

arious €S oi cases reierred to in the agreements above, is LZ 
the vari typ f es referred to in the eements above, is summarized 


below: 
World War I 


le Members and dependants of members of the Royal Newfoundland 
Regiment and members and nero of members of + 
Newfoundland Forestry Corps were accorded all of the 
benefits of the Pension Act to which a member 
Canadian Forces was entitlede. 


2e Members of the British or Allied Forces who were do- 
miciled in Newfoundland on August ), 191), and had 
been pensioned by the Goverment of the oa nee 
whose forces they served were granted ever ementation 
of such pension to Canadian rates and the pensions 
of the dependants of such members were also Pei 


“mented to Canadian rates, 


World War IT 


inl rot 
nd Reciment and dependants 
1. Members of the Newfoundland Regiment and dependant : 
were accord all of the benefits o 
of such members were accordce all of the b “Ls 
the Pension Act to which a member o1 yonadian 


Forces was entitled 


— — = = os we ee a oe ee ee 
os j ee —_— 

: ee 

ee ee eee eee ee eee eens ce en ee 


WS. 6 and 6A to 50, 51 and 52 respectively, 
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2. Men domiciled in Newfoundland as at September 1, 1939, © 
who served in the British or Allied forces and were 
awarded pension as a result of such service had their 
pensions supplemented to Canadian rates. The pensions 
of dependants of such members were supplemented to 
Canadian rates. 


3. British subjects resident and domiciled in Newfoundland 
at the time of their enlistment who had served with 
the British or Allied forces and had had an application 
for pension disallowed by the appropriate authorities 
of the country with whose forces they served could make 
application direct to the Commission for consideration 
under the Pension Act and consideration was given such 
claims. 


Great War Veterans Association, Compassionate Grants 


At the time of Union the Government of Canada took over 

the responsibility for all pension payments being made 

by the Board of Pension Commissioners for Newfoundland. 
Among these were a group who were being provided for as 
compassionate cases through a G.W.V.A. Patriotic Fund, 
which received a yearly grant from the Newfoundland | 
Government, These were all taken care of by Canada under 

a special appropriation until such time as satisfactory 
arrangements had been completed for their maintenance 

under other auspices. 


bd 
- 
£ 
. 


- 


‘ 
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REPRESENTATIONS AND EVIDENCE 


Mr. C.W. Carter, M.P.:* Mr. Carter made representations in regard to 
two matters affecting Newfoundland veterans. The first concerned the 
fact that Newfoundland veterans could apply for consideration under the 
Canadian Pension Act, but that the Pension Commission would entertain 

an application in these circumstances only after application had been 
made to the British Government, and such had been refused. The second 
concerned a small group of veterans or dependants who could not qualify 
under the terms of the British legislation, but who, because of extenua- 
ting circumstances, had been in receipt of a special form of pension from 


the Newfoundland Commission Government. Mr. Carter informed your Com- 
Been that. the Canadian Pension Commission had accepted responsibility 
to pay pension to this group at the rate of payment in effect from the 
Newfoundland anette at the time of union and that no increase in 
these rates had been approved by the Canadian Pension Commission subsequent 
to union. 

In a prepared brief, Mr. Carter stated as 


Application of Pension Act to Newfoundland Veterans. 
a Sat AC TAAL AE TO LO A pc ac EGG TASER 


ae ee rere ne 


D 


1. The principle to be fatto ed in applying the Pension 
Act, to Newfoundland Veterans 1s clear rly set forth in 
Section 38 of the "terms a: Union" as follows: 


NCanada will make available to News gungaane Veterans 


the following benefits on the same 0 basis as they are 
from time to time availab] to Canadian Veterans, as 
Ty, Newfoundiand ~ —— ans — ——— 


Pe Tels PEN SAATES Te A a Mai t 
if the Found and ans had served in His Majesty's 


ccgendaint tala 


earner eT, 
Vanadian *oresss 


2. These benefits are then set forth in subsections headed 
as follows: 
(a) War Veterans Allowance 


(b) Disability Pensions 
(c) Veterans Land Act 


me ee ae a ee ee ee ee ee ee 


* Now Senator C. W. Carter 
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(d) Re-establishment Credits 
(e) Educational & Vocational Training 
(f) Rehabilitation 


The general principle outlined in (1) above is strictly 
adhered to in all of the subsections listed above with 
the exception of (b) relating to disability pensions. 


Subsection (b) merely undertakes to supplemant up to the — 
Canadian Level the pensions paid by the United Kingdom 
Government to Newfoundland veterans of World War II. 


Thus, instead of being regarded as Canadians who “had 
served in His Majesty's Canadian Forces," as set forth 
in the preamble to Section 38 (and applied in the other ~ 
five subsections) Subsection (b) puts the Newfoundland 
World War II Veteran in the category of Canadian who 
served in the United Kingdom Forces. 


As a result of this departure from the general principle 
set forth above, Newfoundland veterans seeking disability 
pensions must follow the following procedure. 


(a) First apply to British Ministry of Pensions in Englal 
(b) If claim is rejected by B.M.P, then apply to Canadian 
Pension Commission. 
(e)y if successful, apply to Canadian Pension Commission 
for supplementation. 
(d) If claim rejected by the Ganadian Pension Commission. 
then he can appeal the decision of the British Minis’ 
of Pensions or request renswal hearings by the Canadia 
Pension Comission leading to a hearing by an appeal 
Board of the Canadian Pension Commission. 


In 193 -- and I would like to point out it was before 
Newfoundland became part of Canada that this procedure 
was established -~ in 193 an agreement was signed betwee! 
the Governments of the United Kingdom and Canada with 
respect to members of the R.C.A.F. (graduates of the 

British Commonvealth Air Training Plan) who served as 
individuals with the R.A.F. units and formations. 


This is comparable to the Newfoundland veterans of 
World War II who served in Newfoundland units that were 
recruited in Newfoundland and composed solely of New= 
foundlanders (Canadians) and were consequently different 
from Newfoundlanders or Canadians who bypassed their own 
forces to join United Kingdom units. 
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Under the agreement referred to above the initial award 
is made by the Canadian Pension Commission and paid by 

the Canadian Treasury. The claims are then sent to the 
British Ministry of Pensions who reimburse the Canadian 
Pension Commission for the amount of award they -= that 
is, the British Ministry of Pensions -- would have made. 


This is in no way contrary to the policy of subsection (b) 
of Term 38 -- the section which the Pension Commission 

has based their interpretation on -= and it does not measure 
up to the full application of the general principle of 

Term 38, yet it is more in line with that part of it which 
reads "on the same basis as they are from time to time 
available to Canadian Veterans". 


I would like to point out that the Terms of Union not only 
set forth their status, which says that they should be treated 
as though they have served with the Canadian Forces, but 

that the benefits should be made available on the same basis 
as they are set from time to time available to Canadian 
Veterans; so even if they chose the narrower interpretation 
they should have been given them on the same basis as they 
have given them to these R.C.A.F. personnel who served with 
the R.A.F. 


This is a matter of procedure only, and one that would speed 
up the adjudication of claims of Newfoundland World War Il 
veterans. Since this agreement was in effect when Newfound- 
land became a part of Canada in 1949, it is my opinion that 
pensions claims of Newfoundland World War II veterans should 
have been governed by this arrangement rather than by the 
procedures followed to date. 


In support of his suggestion Mr, Carter expressed the opinion that 
the Canadian Pension Commission, in interpreting 1105 own legislation, 
could have aid the procedure of permitting the Newfoundland veteran 
to = his application to the Canadian authorities first, and then apply 
to the British authorities for any sup lementation under their legislation. 


if 


His explanation was as follows: ; 


Now in this problem of the Newfoundland veterans there 
is a clear contradiction in the terms set forth in the 


Union. 
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In regard to the group of special pensioners previously being paid 


by the Newfoundland Commission Government, Mr. Carter stated as follows: 


The Pension Commission, as I understand it, are the sole- 
interpreters of the Act; they can interpret it any way 

toy likes and this particular wording gave them the op- 
pustunity of two separate interpretations. They could 
have interpreted the principle in the clear terms as 
stated in the original preamble to the Terms of Union, 
which is the spirit governing the whole agreement. They — 
chose to interpret it in narrower terms as set forth in 

the subsection. 


Well, that was their prerogative to interpret it in one 
way or the other, but I still think that they could, if 
they had wished to do it, have interpreted it in the broa 
sense as set out in the preamble; and I think they could 
also have brought to the attention of the authorities thi 
contradiction which stands out very clearly because it is 
so different from all the other sections or subsections 

set forth in the Terms of Union. 


The principle is that Newfoundland veterans should be 
treated as though they had served in Her Majesty's Canadi, 
Forces; in other words, they were to be treated as though 
they were Canadians who had served the Canadian Forces. — 
That was the general principle and this principle was 
strictly adhered to in all of the other pieces of legis= 
lation under the Veterans Charter except the Pension Act 


This is a very small group, probably less than twenty 
including individuals and dependents, These people were 
awarded pensions by the Newfoundland Government prior to 
1949. Many of these were awarded any time after 190, — 
1942 right up to 19h9, 


Examination of their files revealed they would not be ab. 


to qualify for pensions under the existing Canadian legit 
lation. 4 


Mr. Justice Woods: Can you just give us any illustratioi 


of why they wouldn't qualify? What type of qualificatiol 
had these people -- a 


Mr. Carter: Well, I think some of these would be people 
whose -- who served in the militia, or would be people 

who had served in the rescue tug service, or who had bee 
in the merchant navy; and their dependents, but they wel 


all special cases which the Newfoundland Government. had 
felt were deserving of a pension, | 
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_ We didn't have a Pension Act at that time. As you know, we 
i didn't have a democratic government at that time; we had 

- a Commission; and they made up their laws from day to day 
as they went along. Apparently they had gone into these 
cases and found that because of their war service they 

and their dependents were entitled to a pension. 


The Canadian Government took over this group. 


Mr. Justice Woods: Saying "Since you are paying those 
pensions we will pay the pensions too," in other words? 


gk he 


Mr. Carter: Yes, they said "we will pay it at the existing 


SES et 
rate." 


- Mr. Justice Woods: Yes; this comes in your next paragraph. 

Bm fF winitecen fo ja 

; Mr, Carter: Yes. The Canadian Government undertook to pay 
these pensions at the existing rate. 


This is nearly 17 years ago and the cost of living has more 

~ than doubled since some of these awards were made, so that 
these payments which remain unchanged are hopelessly ina- 
dequate with resultant deprivation and hardship. 


This is the point, really, of putting this in -- not only 
to bring it to your attention, but to show that the Pension 
Commission could have taken some action even if it didn't 

‘ pay a pension... 


Mr. Justice Woods: May I ask you, in No. 3 there... "the 
Canadian Government undertook to pay these pensions at the 
¥ existing rate"... what was the nature of the undertaking, 


Mr. Carter? 


6 
4 Mr. Carter: Well, that is all I have been able to find out. 
This is not really covered in the Terms of Union, It all 
depends how you interpret this Term of Union, whether it 
; ArT © 2nc ay Y 4 
ed was meant to cover this group or nov; and I don't really know. 
e*.8) 
5 Mr, Justice Woods: You don't know if there was anything 


—— 


that would tie it down? 


Mr. Carter: No. 


7 
= ey rue 
; 


ret : 3 aht thi r ? 
Mr. Justice Woods: You have sought this, have yous 


aS 


Mr. Carter: Yes, I have tried, and I have tried to get informa- 
Tion, 1 haven't tried, perhaps, as much as I should have from 
the St. John's office. But seeing they were pensioners it does 
raise the question whether they were covered by Term 38 of the 
Terms of Union which was meant to cover all pensioners in 
Newfoundland, or whether this special group was to be treated 


differently. 


ee 
2) 


i 
a 
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Canadian Pension Commission: 
a TT 


your Committee under date of March 25, 1966, stated as follows: ? 


But there, again, comes the problem of "existing rate"--. 
whether you interpret “existing rate" as being the 1949 
rate or the existing rate as it is from time to time. 


Mr. Justice Woods3,...fes, I cansee the problem of whethe 
fhe “existing rate® meant one that was to be fixed, or — 
whether the "existing rate" meant that they were to have 
the same rates with the other people under..e.. 


Mr. Carter: Whatever change, they would have the benefit 
of... whatever change would take place; one normally woul 
assume that. This particular ruling has caused this par- 
ticular group untold hardship. I know that from personal 
experience. 


Mr. Justice Woods: When the Canadian Government undertoo 
to pay these pensions at the existing rate these, presuma- 
bly, were to be paid by the Canadian Pension Commission? 


Mr. Carter: Yes. 


Mr. Justice Woods: But you, I assume, would have no know 
ledge of what instructions they were given? 


Mr. Carter: No. 
Mr. Justice Woods: Or how it was turned over to them? 


Mr. Carter: So far as I have been able to find out that 
that was the only instruction they had; but as I point out 
in paragraph 5 the Pension Commission had discretion to 
set discretionary levels of maximum income as a forma 
whereby pensions are awarded to dependent parents. It is 
my opinion that these discretionary powers are broad enough 
to enable the Commission to make a broad interpretation of 
the phrase “existing rate" rather than limiting it to its 
narrowest interpretation as the 199 rate. 


If not, it had a clear duty to bring this situation to the 
attention of Parliament and seek whatever powers were ne 


As the numbers are so small, the amount of expenditure invo 
1s insignificant. 


Mr, T,D, Anderson, in an apnearance befor 


In Mr. Carter's submission, he made reference to Sectior 
and it might be useful to you to have an excerpt from Uf 
terms implied, particularly to that section of the agre 


I have therefore, taken the liberty to prepare this and 
it go on the record, 
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Section 38 


Canada will make available to Newfoundland veterans 
the following benefits, on the same basis as they 
are from time to time available to Canadian veterans, 
as if the Newfoundland veteran had served in His 
Majesty's Canadian Forces, namely --- 


Now there is a little bit more to that preamble, but does 
not effect the issue particularly. This, as you will notice, 
is a general statement and dealing specifically on the basis 
of pension. We go down to item (b). . 


Canada wiil assume as from the date of Union the New- 
foundland pension liability in respect of the First 
World War, and in respect of the Second World War 
Canada will assume as from the date of Union the cost 
of supplementing disability and dependents' pensions 
paid by the Government of the United Kingdom or an 
Allied country to Newfoundland veterans up to the 
level of Canadian rates of pensions --= 


Now this is all we are obligated to do with regard to World 
War II pensions under the terms of the Union. 


The preamble of Section 38 reads: 


On the same basis as they are from time to time 
available to Canadian veterans, as if the Newfoundland 
veterans had served in His Majesty's Canadian Forces. 


Now bearing that preamble in mind, he should not be treated 

as serving in the allied forces, he should be treated exactly 
as Canadians are. As I mentioned the other day, and as I say, 
you gentlemen know more about this than I do, but in law the 
specific overrides the general, and the specific is set out 

in (b) below. There it does say that we shall only supplement 
these pensions. 


Mr. Anderson stated that Newfoundland veterans were looked upon, under 
the Canadian Pension Act, as if they were Canadians who had joined the 
United Kingdom Forces. 


Concerning the group of special pensioners referred to by Mr. Carter, 


Mr. Anderson stated: 


1069 


Representations and Evidence 


Of course, there is nothing we can do about that. Thes 
people with whom he spoke in that particular section, it 
is our submission that those people could not be paid a 
pension under the terms of our Pension Act...... It was 
agreed that whatever pension was paid them at the time 
of confederation would be paid them at that rate, and 
it is a firm agreement. ‘ 


HISTORY 


In an appendix to a letter from the Prime Minister of Canada 


to the Governor of Newfoundland dated October 29th, 197, the proposed 


arrangement concerning coverage for veterans was set out as follows: ” 


Canada will extend to Newfoundland veterans who served 
with any of His Majesty's Forces the following benefits 
on the same basis as if these Newfoundland veterans had 
served in His Majesty's Canadian Forces. 


(a) Disability and Dependents' Pensions as follows: 


Canada will assume the Newfoundland pension liability 


arising from World War I, and for World War II will 
“assume the cost of supplementing disability and de- 
pendents' pensions paid by the United Kingdom or 
Allied Governments to Newfoundland veterans up to 
the level of Canadian rates of pensions, and in ad= 
dition, will pay pensions arising from "disabilities 
which are pensionable under Canadian law, but which 
are not pensionable under United Kingdom laws" 


Under date of January 25th, 1949, the Chairman of the Canadian 


Pension Commission wrote to the Minister of Veterans Affairs stating 


=) 


i 1s desirab. tha E 
that "as the terms of union are general, it is desirable that there 


should be on record a very clear understanding regarding agreements 


were reached during discussion with the Newfoundland delegation and ac- 


cepted by the Government”, This letter outlined the terms as foilows: 


1/ 


Terms of Union Cl. 38 


World War I Pensions 


Canada will assume as from the date of union 
the Newfoundland pension liability in respect of 
the First World War’ is intended to mean that, 
subject to the Pension Act, § 


t i Canada will take over 
a) From the date of Union 
all Newfoundland awards and pay at Canadian rates, 


(b) Supplement any British or Allied awards to 
Canadian rates, 


which 
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History 


The Chairman of the Commission received a letter from the Minister 


(c) Where no corresponding legislation is contained 


(d) Consider any new applications which may arise from 
former members of the Newfoundland forces on the 
basis that the injury or disease or aggravation req 
sulting in disability or death was incurred during 
service. In other words, extend the benefits of the 
so-called ‘Insurance Principle’. 

2/ World War Ii Pensions 


Subject to the provisions of the Fension Act: 


(a) 


(b) 


(c) 


(d) 


under date of October 9th, 1949, statin 
randum and stating that "i 
during discussion with the Newfoundland del 


by that delegation and by the Canadian 


in the Pension Act, as in the case of 'Merchant 
Seamen, V.A.D.'s, etc.', who in Newfoundland 
qualified as 'members of the forces', provision 
will be made in the Estimates, or Appropriations, 
whereby Canada will continue the present awards 
until expiry, but accept no new ones on the same 
basis. 


Supplement British and Allied awards to 
Canadian rates. 


Take over and pay all Newfoundland awards at 
Canadian rates. 


This provision is for the Newfoundland 
Regiment who were movilized and served 
as a Home Guard corresponding to the 
Veterans Guard in Canada. 


Make provision whereby a number of compassionate 
awards, made on the recommendation of the 
G.W.V.A. of Newfoundland, will be continued 

in payment until they can be transferred to 
their proper Canadian category. No new ones 
will be added thereto after Union. 


Consider any applications which may arise on 
the basis of the Insurance Principle, provided 


the claim mst, in the first instance, have 


been adjudicated upon by the country with which 
service was rendered. 


gZ that he concurred in the memo=- 
t sets out the understandings which were re 
ézation, and which were acc 


Covernment.. 
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The Act to approve the terms of union with Newfoundland received 


Royal assent on February 18th, 199. Section 38 made provision for 


extension of the Pension Act to Newfoundland veterans. There have been 


no legislative changes in regard to this arrangement since that time. 
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(129) That applications from or on behalf of Newfoundland 


(130) 


(231) 


veterans continue to be processed on the basis that the 
Canadian Pension Commission shall entertain an applica= 
tion after it has been considered by the Ministry of So- 
cial Security of the British Government; and that the 
applicant be extended the assistance of the Canadian 
Pension Commission and the Department of Veterans 
Affairs, including the Veterans' Bureau, in the prea 
paration of his application to the British Ministry; 
and that the Pension Commission take steps as may be 
possible to minimize delay where a claim is submitted 
for decision under the Canadian Pension Act, 

That, where after two years, it is not possible for 

the British Ministry of Social Security to process the 
claim of a Newfoundland veteran due to loss of documents 
the Canadian Pension Commission should proceed to con= 
sider the claim as if the applicant's service had been 
in the Canadian Forces. 

That the rates paid to the special group of pensioners 
who aré in receipt of pension from the Newfoundland 
Commission Government, the payment of whose pension was 
accepted by the Canadian Government following the union 
with Newfoundland, be subject to the same comparative 
increases as the basic rate of pension under the Cana» 


dian Pension Acts and that the effect of tiie Seeeiceaae 


tion be retroactive, 


Application 
Be Consic 
First by 
British as 
Pension | 
Authoritys 
Applicant + 
Be Assisted 


DVA and OPC 


Pension 


British 
Ministry 
Unable to | 
Process cla 


Increases — 
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Your Committee believes that the intent in regard to the terms under 
which Newfoundland veterans were brought within the purview of the Cana- 
dian Pension Act is clearly demonstrated in the letter from the Chairman 
of the Pension Commission to the Minister of Veterans Affairs under 
date of January 25, 199. * 

There has been a provision in the Canadian Pension Act since its 
inception for the payment of supplementary pensions to those who ee 
domiciled in Canada at the outbreak of war who served with the forces 
of the United Kingdom. The principle was that pensions awarded by the 
United domi would be increased up to the amount of the Canadian pension 
which would have been paid had the member died or been disabled while 
serving in the Canadian Forces, The letter from the Chairman of the 
Commission to the hireeter makes it amply clear that, in his understand= 
ing, the principle in the Terms of Union was to the effect that New- 
foundiand veterans would be accorded the same pension rights as Canadian 
Weterans who’ served in the forces of the United Kingdom. This placed 
Newfoundland veterans under the provisions for supplementary pension 
already in effect for those Canadians who served with the British Forces. 
In the absence of specific direction in the Act to the contrary, your 
Committee considers that the Pension Commission could have drawn no other 
conclusion. 

Your Committee considers that whatever the intent of the Terms of 
Union with Newfoundland, the provisions have worked out satisfactorily 
for the veterans of that Province, in the sense that they are accorded 


rre. ee 
the same pension coverage as Canadians who served in the British Forces, 


If the British Government grants pension, the Canadian Government supplements 


_that pension up to Canadian rates. 


wwe es Se ow ol 
newman 


i — 
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If the British Government does not grant pension, an application will 


be considered, to determine whether the disability or death is ‘ 
pensionable under Canadian pension legislation even though an award 
could not be made under the British law. ; 


So far as your Committee cansee, this system gives the Newfound- 
land applicant the advantages which may be available to him in both 
pension systems. In the circumstance where a pension is granted by the 
British authorities, the Canadian Pension Commission must supplement that 
pension, even though there could be some doubt as to whether the appli- 
cation would qualify in the first instance under Canadian law. Conversely, 
if the British authorities refuse this pension, the Newfoundland veteran 
still has an opportunity of having his case considered under the provisions 
of the Canadian Act. 

The only conceivable drawback in this procedure could be that of 
delay. In this respect, your Committee has seen fit to recommend that 
the facilities of the Pension Commission, and of the Department of Veterans 
Affairs, including the Veterans! Bureau, be placed at the disposal of the 
Newfoundland applicant, should he require them in order to prepare his ap- 
plication for submission to the British Ministry of Social Security. This 
should not be construed as a criticism concerning the arrangements now in 
force. It is the understanding of your Committee that the British autho- 
rities make considerable use of Pension Commission staff and of the veal 
ment of Veterans Affairs, including the Pensions Advocates and Medical 


Consultants. There may, however, be some merit in making official mention 


i] 


in this report concerning the requirement for these Sorvidae nyo aaa 


mittee suggests that, if there is a need to place these arrangements on a 


oni a basis than at present, this should be done in order to ensur 
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that the Newfoundland veteran has a full understanding of his rights in 
the matter. 

As a matter of information it seems doubtful, in the view of your 
Committee, whether a procedure which would permit the Newfoundland veteran 
to apply in the first instance to the Canadian Pension Commission would 
be workable. 

It must be borne in mind that, in these cases, the member's service 
was with the British Forces. His records are held in the United Kingdom 
and, in most instances, the investigation and research regarding the 
case fas to be done in that country by representatives of the British 
Ministry. -In view of this, the realistic course seems to be for the 
British authorities to make their decisions in the first instance, 
following which the eaeentien Pension Commission can approve supplementation 
4f the British claim is awarded, or can consider a primary award under 
the Canadian Act if no pension can be paid by the United Kingdom Government. 
Delay Due to Loss of Documents 

It is understood by your Committee that there have been a small number 
of cases where the British Ministry of Social Security has not been able 
to process the claim of a Newfoundland veteran due to loss of documents. 

In such instance, the Canadian Pension Commission should be empowered to 
proceed with the claim without the necessity of his having to obtain an 
adjudication from the British Ministry of Social Security. The essential 


' : kt ° Sn a Ss as 
requirement in a case of this nature should be a certification that the appli 


eant served in the Newfoundland Forces and is thus eligible under the Cana~ 


dian Pension Act. If his documents have become lost, he should be entitled 


. lana been a provision in the Canadian 
to the benefit of the dcvbt which has long been a pro 


Pension Act. 
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Special Newfoundland Pensioners 


Your Committee has examined the documents which relate to this special 
group of persons who were in receipt of pensions under the Newfoundland Co 
mission Government, and whose pensions became the responsibility of the 
Ganadian Pension Commission. In your Committee's view, there is nothing 
to be gained now by attempting to decide the original intent. So far as 
your Committee has been able to determine, it was never clearly stated 
whether the purpose was to take over the payment of these pensions at the 
existing rate, and continue them in payment at that rate, or whether, al- 
ternatively, the use of the word “existing" was meant to describe only the 
rate which would exist at the time of take~over, and that these rates coult 
be increased subsequently, in the same manner as the basic rate of pension, 

It has been necessary, in this instance, for your Committee to fall. 
back on one of the basic principles governing pensions for death or disa= 
bility arising from military service, which is that the rates are adjusted 
from time to time in accordance with economic factors, Your Committee 
considers, therefore, that in the absence of any specific terms to eovernt 
these pensions, the recipients should be accorded the same treatment as 


other pensioners under the Pension Act, 


Your Committee has recommended not only that the rates for any such 


pensioners should be increased in the same degree as the basic rate of 


pension, but that the effect of the recommendation should be retroactive 


to the date of union. If your Committee's recommendation that. these pen= 


sions should be increased in the same manner as the basic rate of pension 


is sound, then it is justifiable that any such increases be back=dated an 


“ > Z zi 
any recipients, having been deprived of benefits of these increases in th 


past, should now have the use of the monies which would have been paid to 


had the rates been increased in scale With general pension increases nde 


the Act. 


NEWFOUNDLAND VETERANS 


EAE A a Ne 
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CHAPTER 35 


DUTIES OF CHAIRMAN, DEPUTY CHAIRMAN 
COMMISSIONERS AND STAFF OF THE 


CANADIAN PENSION COMMISSION 


Section 3, sub-sections 1, 2, 3, 6, 13, and 1) read as follows: 


(1) 


(2) 


ay 


(6) 


(13) 


(14) 


There shall be a Commission to be known as the 
Canadian Pension Commission, which, subject to the 
provisions of this Act, has and shall exercise all 
powers, authorities and functions that immediately 
prior to the lst day of October 1933, were vested 
in and exercisable by the Board of Pension Commis- 
sioners for Canada. 


The Commission shall consist of not less than eight \ 
Commissioners, who shall be appointed by the Governor- 
in-Council, but, in his discretion, the number of 
Commissioners may be increased to twelve. 


The Governor-in-Council may, from time to time, appoint 
not more than five additional ad hoc Commissioners, if © 
and as required, for the purpose of considering and 
adjudicating upon applications for pension, and each 

ad hoc Commissioner shall be appointed for a period 

not in excess of one year, but the provisions of 
sub-section (10) shall apply to an ad hoc Commissioner. 


The Governor-in-Council shall appoint one of the 
Commissioners to be Chairman and another of the Com- 
missioners to be Deputy Chairman of the Commission. 


The Chairman of the Commission has the rank and the 
powers of a deputy head of a department for the purpose 
of this Act and has control and direction over the 
disposition of and duties to be performed by the other 
Commissioners and control over the duties to be perfo 


by such staff as may be assigned to the Commission by 
the Department. ' 


In case of the absence of the Chairman or his inability 
to act, the Deputy Chairman shall exercise the powers 
of the Chairman for him or in his stead, and in such 
case, all regulations, orders and other documents signe 
by the Deputy Chairman have the like force and effect 
as if signed by the Chairman. 


General 


These subsections provide for the constitviion of the Canadian 
Pension Commission consisting of up to 17 Commissioners, of whom 


five may be appointed on an ad hoc basis, one of whom shall be appointed 


as Chairman, and another as Deputy Chairman, 


The composition of the Canadian Pension Commission, at March lst, 


1967, was as follows: 


Chairman I, Di. Anderson 
Deputy Chairman Je M. Forman 
Commissioners J. R, Painchaud 


S. G. Mooney 


U. oles 


De Os 


Ad hoc Commissioners Re Ne 


Decker 
Nixon 
Flatt 
Power 


Gilmour 


Cameron 
Thompson 
Brown 


hy s60n 
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The duties of the Chairman, Deputy Chairman and Commissioners ; 


are as follows: 


CHALRMAN 


The Chairman of the Commission has the powers of a deputy head 
of a department for the purposes of the Pension Act, and has control 
and jurisdiction over the disposition of and duties to be performed 


by the staff of the Commission. 


DEPUTY CHAIRMAN 

In absence of the Chairman, the Deputy Chairman exercises all 
the powers of the Chairman, When acting for the Chairman all 
regulations, orders and other documents Signed by the Deputy 
Chairman have like force and effect as if Signed by the Chairman, 

When the Chairman deems it necessary for the speedy and con- 
venient date, of business, he may in writing, delegate to the 
Deputy Chairman the performance of any of the duties imposed upon 
him under the Pension Act and his discharge of such duties has like 
force and effect as if performed by the Chairman, The Deputy 
Chairman has, at present, the responsibility of arranging all Appeal 
Board sessions. This responsibility has been delegated to him by 


the Chairman, 


S 2 
ve 


General 
COMMISSIONERS 

Members of the Commission are solely occupied in the matters 
of adjudication upon all types of claims arising under the Pension 
Act, and the Civilian War Pensions and Allowances Act and other like 
claims over which the Commission has jurisdiction. 

While in Ottawa, the Commissioners study individual entitlement 
claims and prepare decisions thereon. They deal also with dependant's 
claims of all kinds and make decisions thereon in accordance with the 
provisions of the Pension Act. 

Two Appeal Boards, constituted so far as possible of a doctor, a 
lawyer and a lay person, are almost constantly absent from Ottawa hearing 
appeals at principal centres throughout Canada. Not infrequently, three 
such boards are on the road. When sitting in appeal, members of the 
Commission in effect constitute a separate tribunal and have final juris- 
diction over the case under appeal. 

All Commissioners including those with medical and legal training 
are first of all members of the Commission with precisely the same 
Bities as any other Commissioner. Specific medical advice is pro- 
vided by the Medical Advisers and specific legal advice is provided by 
the Pension Counsel. Nevertheless, when claims involving complicated 
medical problems are dealt with, such claims are invariably discussed 
with a medical Commissioner before they are completed. Likewise, claims 
involving legal questions are discussed with legally-trained Commissioners 


before a decision is reached. 
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Your Committee noted that no specific duties were provided in the 


Act for the Commission Chairman, except to state that he has the powers 
of a deputy head of a department. The Chairman, acting with one or more 
Commissioners, can exercise and perform the powers, authorities and 
functions vested in the Commission in accordance with Section 7()) which — 
states that the Commission shall consist of two or more Commissioners. 
Under this section the Chairman does participate in decision-making in 
rerard to applications for certain types of discretionary benefits under the 
Act. The Chairman does not, by tradition, sit on Appeal Boards, which, 
in accordance with Section 62(1), consist of three members of the Com- 
mission. | 
The Chairman does not issue or give direction in regard to interpre- 
tations of the Act. The procedure, when an interpretation is required, 
is for the Commission as a whole to decide on such interpretation and it 
is assumed that the Chairman would vote in such matter only in the case of 
a tie. Interpretations, once decided, are not promulgated on any regular 
basis but are, upon occasion, issued in the form of directives to Pension 


Commission staff, 


The Chairman is under no Specific instruction concerning the issue 


of advice, or training instructions for the Commissioners, or Commission 


staff, and in so far as your Committee was able to determine, has not 


done so, This shold not be construed as a criticism of the Chairman, 


as the traditions of his office have not included his undertaking acti- 


vities of this nature, 


‘Ss re Gy ib mTrop Rt 


RECCMMENDATICNS 


(132) That,in making appointments to the Commission, an 


(133) 


(135) 


—_ 
— eae 


attempt be mace to obtain a reasonable number of 


professionally-trained personnel, including medical 


doctors, lawyers, and social welfare workers, but 


thet the solicy of establishing a quota of approx- 


imately one-third medical doctors, one-third 
lawyers, «nd one-third laymen be discontinued; 
élso,an attempt be mede tc staff the Commission 
with a reasonable number of persons who could be 
considered as representative of the interests 
ox: veterans and members and ex-members of the 
frmed Forces, 
Abeta Com iissicners be appointed by the Governor- 
in-Council on recommendation of the Chairman of 
the Canadian Pcnsion Commission. 
.. 6b Section 3(13) be amended to provide that the 
Ci airman of the Commission shall have conbrol and 
direction over the disposition of staff assigned 
to the Commission by the Department, 
That the Chairman of the Pension Commission be 
responsible to develop and operate the following 
quality contrcl systems within the Commissions 
(a) a review of decisions made by Senior Pension 
Medical Examiners and officials of the Claims 


and Review Branch in regard to discretionary 
benefits. (See Recommendation No. 58"). 


# See Volume I, Chapter 11, page Lei. 
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jtew of the decisions made by Commissioners in 
e ab to entitlement claims, by examinations of 
the documentation dealing with pension claims 
including the statement of case, the transcript 
of examiner's hearings and entitlement board hear- 
ings, the submissions on behalf of applicants 
and the decisions of Commissioners. 


(c) a review of the decisions made by the Claims and 
Review Branch and the Commissioners in regard 
to discretionary benefits by means of a spot 
check of cases and an examination of the trans- 
cript in regard to personal appearances under 
Section 7(3) of the Act. 


(136) That the Chairman of the Pension Commission take such steps 
as may be deemed necessary to ensure the maximum standardi- 
zation of adjudication within the terms of the legislation, 
and that, in this respect, the following be instituted: 


(a) a filing system be established to record a 
digest of relevant comments and decisions 
which would be of value to Commissioners 
and decision-making staff in achieving 
familiarity with accepted policies. 


(b) memoranda be issued to Commissioners, or 
staff members on an individual case basis, 
where any of the quality control procedures 
have indicated variance with Commission 
standards. 


(c) general directives be issued where the 
Chairman considers such are required 
in regard to policies or procedures, 
with the stipulation that where inter- 
pretation is required, such be ascertain- 
ed by the Chairman in any manner consis- 
tent with the Act and the policy of the. 
Commission. 


(137) That the Act be amended to provide that Commissioners, except 


an ad hoc Commissioner, not require re-appointmnt at ten 


year intervals, but any Commissioner, including an ad hoc 


Commissioner, may be removed for cause by the Governor- 


in-Council. 
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Appointment to Commission 
Sub-sections (2) and (3) of Section 3 provide that the regular 
Commissioners and ad hoc Commissioners shall be appointed by the Governor- 
in-Council. Your Committee considers that such appointments should be 
cnade on the recommendation of the Chairman of the Commission. 
The adjudication and administration of pensions for disability and 
death arising out of military service is a matter of importance. Your 
Committee considers that the selection of personnel to serve as Commissioners 
is essential to the effective operation of this agency in the government 
service. It would appear, in your Committee's view, that if the Chairman 
‘is given the responsibility for nomination of candidates for appointment 
to the peice on, he could undertake a recruiting and staff development 
programme which would ensure an adequate and continuing source of supply 
of qualified persons. For example, he could set out acceptable specifi- 
cations for the job of Commissioner. He could maintain a list of possible 
candidates who could be approached if a vacancy occurred, or was about to 
occur. He could conduct interviews.with potential candidates and determine 
their suitability for the employment. 
The Chairman, under this proposal, would have to support any recommenda- 
tion for the appointment in the form of a written report for consideration of 
the Me hoe aan, ouied 1 This report would necessarily have to state the 


nominee's qualifications. Hence, the Chairman could recommend only those 


: | 
_ persons who appear to be qualified for the appointment. 


f Commissioners with medical or legal training 
re in this report that the practice 


é 
} Your Committee has recommended elsewhe 


under which Appeal Boards are composed, so far as possible, of a medical doctor, 


a lawyer and a layman be discontinued. Your Committee concurs in the idea that 
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4 reasonable number of persons with medical and legal training 


should be included in the composition of the Commission to ensure 
the availability of expert knowledge and opinion at the level of ad~ ' 
judication. Notwithstanding, the Commissioner, while acting in the “ 
role of adjudication, applies his experience and. judgement on a general 
basis and must not permit his professional training to be the sole 
factor in-governing his decision, 

Your Committee considers, as well, that some Commissioners should 
be selected for their general suitability as being representative of 
the layman's viewpoint. lxperience in the veterans field, or in a 
reiated type of work in the Armed Forces, would provide a useful backs 
ground for a potential member of the Commission, 

The present policy is to appoint to the Commission persons with 
qualifying service in the Armed Forces in wartime, Your Committee 
views this as commendable but does not feel that such service would 
necessarily qualify them as having any particular knowledge of +he pro 
blems of veterans or of members and ex-members of the Regular Forces. 
Your Committee considers that some representation in this regard is | 
essential. For example, Commissioners might be recruited from among 
personnel of the Department of Veterans Affairs who have gained long 
and valuable experience in the administration of veterans legislation. 
Similarly, personnel might be recruited from the officers and staff of 
veterans organizations. As a third example, a person with long servic 
in the Regular Forces would presumably be in a position to contribute 


much as a Commissioner, in view of his familiarity with the problems 


of service and ex-service personnel . 
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The persion system in Canada differs somewhat from most other 
countries, in that the Veterans! Bureau has been created specifically 
to assist the applicant in the establishment of his pension claim. In 
Great Britain and the United States this role is normally carried out 
by ex-servicemen's or veterans organizations. 

The veterans organizations in Canada do, of course, render con- 
siderable assistance in pension claims, and often work in conjunction 
with the Veterans! Bureau. It is evident, however, that because of 
the existence of the Veterans! Bureau, the role of veterans organi- 
gations in the presentation of pension claims has been different in 
Canada from most other countries. 

In the Imited States the basic law of veterans benefits provides 
for recognition of veterans organizations in the preparation, presen- 
tation and prosecution of claims under laws administered by the 
veterans administration. Mr. William J. Driver, Administrator, 
United States Veterans Administration, stated in an article published 
by the World Veterans Federation, as follows: 1 
Representatives of the major veterans organizations 
are to be found at each of the 67 Veterans Administration 
Offices which perform the adjudicating function. Appeals 
from decisions of these agencies of original jurisdiction 
are to the Board of Veterans Appeals in Washington, ioe 
The accredited service organization ropresentatives 
perform materially the same role in representing claimants 
before both the original and appellate agencies. 

A claimant, selecting a representative, may be assured 
that he has engaged a skilled ndvocate who would assist 

in the proper completion of the application, ensure 

that necessary evidence is assembled, counsel him as to the 


possibilities, check on the status of the claim from time to 
time, and follow it through the adjudication procedure to its 


conclusion. 
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The service officers in American veterans organizations must be 


accredited by the Veterans Administration before they can engage in 


the presentation of the claims. The accreditisation program includes 
"on the job training" in a Veterans Administration office for a period — 


of one year, to enable these officers to receive practical experience 


and guidance in the presentation of claims, 

Speaking of their role, Mr. Driver states: * 

Long training and experience will have taught the represen- 
tative the facts to be emphasised, the legal points to be 
presented, the contentions and arguments to be made, and 
the most effective vehicle to be utilized... Thus they 
provide a true service, a significant contribution to 
speedy and just decisions. 

In the United Kingdom the British Pensions Appeals Tribunals Act 
of 1943 established tribunals to hear appeals from decisions from the 
Ministry of Pensions, These tribunals are independent of the Minister — 
and consist of a chairman with legal training, a medical doctor, and a 
member who has served in the armed forces, These members are appointed 
by ex-service associations and they assist applicants at the initial 
and appellant stages in the presentation of their claims, 

Your Committee considers that the system in Canada, which makes 
use of a special bureau of Government for the presentation of claims, 
is best suited to the circumstances here, Your Committee considers 
also that many veterans organizations play a most effective role in 
the presentation of claims and the relationship which exists between 


Veterans' Bureau and the veterans organigations is a constructive one 


which should, if at all possible, be maintained,. 
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“Your Committee considers that, notwithstanding the role played 
by veterans organizations in the advancement of pension suathes, there 
is a need also to ensure that the Commission personnel should include 
persons who have been chosen specifically for their demonstrated 
ability to deal with the problems of veterans, service and ex-service 


personnel. To this end, a number of Commission vacancies should be 


allocated for appointment of persons who are experienced in matters 


ra 


which are material to the well-being of veterans, service personnel, 
and former members of the service. 

In recommending that the Commission be comprised partly of persons 
with this type of experience, your Committee has taken into consideration, 
the unique aspects of the Pension Act. The administration of pensions 
requires a certain knowledge of medicine and of law. Your Committee 
considers that another element ~- perhaps more difficult to define - ig 
the necessity for an appreciation of the unique character of the Pension 
hoe: 4n that it conveys benefits on a basis which has been described 
partly as qa mark of gratitude, partly in payment of a debt and partly 
to provide subsistence, * One effective means of achieving pension 
stendards which are commensurate with these principles, in the view of 
your Committee, would be the appointment of representatives of veterans 


and ex-servicemen to the Commission. 


Control of Staff 
Section 3 (13) provides that the Chairman of the Commission shall 


have control and direction over the disposition of the duties to be 


—“_ we mee am om we er ae ee ee ee ee eee 
as elk. ee een pes ee. ee” OR SNE — 
— — eee 


gt ee ‘ 
* See Volume Il, Chapter 13, page 87 «sling with Basic Rate. 
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performed by the Commissioners, but limits his jurisdiction in regard 


to staff assigned from tho Department of Veterans Affairs to control 


over their duties. 


This seems to mean that, elthough the Chairman has responsibility 
for control and direction in regard to the disposition of a Commissioner 
his responsibility in regard to the staff is limited to that of assign- 
ing and supervising their duties, The result is that the Chairman 
of the Commission must work with such staff as are assigned to him by 
the Department. Should the Department desire to provide him with rat 
staff member whom for any reason he might consider undesirable, he 
would have to accept the member should the Department insist.. The 
Department would also have authority to transfer any staff member 
of the Commission without prior approval of the Chairman of the 
Commission. 

Your Committee considers that the independence of the Commis- 
sioy. is an essential element in its administration. The Chairman of 
the Commission should have full and unrestricted powers in regard 
to the assignment of staff, and to their disposition within his once 
ization, The Chairman, by virtue of Section 3(13), has the rank and 
powers of a deputy head of a department in the Government, In this 
respect your Committee considers that he should have the same respon=_ 
Sibility in regard to staff as deputy heads, and that his staff 
requirements should be within the control of the Ciulvebee sub ject 


of course, to the authority of the Governor-in-Couneil and the 


Treasury Board as requirod, 
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Quality Control 

The Act states, in Section 3(13), that the Chairman has control 
and direction over the duties performed by Commissioners. So far as 
your Committee was able to determine, the Chairman exercises his 
responsibility in regard to the quality of performance of his Commission- 
ers on the basis of his day-to-day contact with the work of the 
Commission. Your Committee proposes that specific quality control 
systems be Prosired, particularly if its recommandations are accepted 
concerning the delegation of decision-making powers to Commission 
staff. Your Committee's recommendations concerning the expansion of 
personal Bree cses under Section 7(3) of the Act, and the adoption 
of the new system for Appeal Boards (proposed Entitlement Boards), 
would contribute to the need for more adequate measures of quality 
control in regard to the disposition of entitlement and other claims. 

Your Committee has made a second recommendation which goes hand-~ 
in=-hand with that concerning quality control. This is to the effect 
that the Chairman, in order to ensure maximum standardization of 
adjudication, should institute a number of special procedures. 

The first of these is a system to record a digest of relative 
a and decisions. This would not represent a system of case 
law precedents, but it would provide, for the individual Commissioner, 
a ready reference through which he could determine Commission thinking » 
on the basis of past decisions. 

The second is the institution of a system of memoranda to be issued 


. . oe indivi 2se basis. This 
to Commissioners or staff members on an individual case 
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would commit, to writing, the views of the Chairman, where he is of 
the opinion that a decision was at variance with Commission standards» 

A third suggestion concerns the issue of general directives, in 
accordance with recommendation No.10i of this Report, regarding the 
preparation and promulration of policies dealing with pension law, 
medical advice and administration. 

The responsibilities for quality and standardization, in the view 
of your Committee, belong properly to the Commission Chairman, The 
recommendation does not state specifically that the resnonsibility 
shovid be written into the Act, but, if there is any question whether 
the Chairman actually has the right to institute and develop these 
measures, it would be as well to provide legislative authority for him 
bo do. 60% 

Tenure of Appointment 

Section 3, subsections (8)(9) and (10) of the Act provide that a 
Gommussioner, excent an ad )oc Commissioner, shall be appointed for 
a period of ten years and upon expiry of his term of ence if not 
disqualified by age, shall be eligible for re-appointment, 

Your Committee considers that the principle of making these appo 
ments ror a ten year period only should be discontinued, The Gomiiss 
appointed on other than an ad hoc basis, should be able to consider hij 
employment as being in the nature of a career. This is hardly possib! 
if he must concern himself with the question of whether his appoint- 
ment will be renewed at the end of each ten year period. Security 


of tenure is necessary to indeperidence of mind, 


ee 
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The position of the Chairman must be one of leadership and co- 


ordination. Individual Commissioners, in their day-to-day work, tend 


LO lead their own lives, ach will make his own contribution because 


of his particular background and training, The benefit of having 


Commissioners with a variety of backgrounds will not be fully realized 


unless there is direction and leadership of a nature that will make 


the best use of their collective resources. Each Commissioner. must, 
of course, make his own decisions on each case. However, if this is 
done without a background of effective co-operation, collaboration, 
exchange of ideas and understanding with his fellow Commissioners, 
the results will not reflect his full capacity as a member of a 


selected and responsible group. 


References 


1. The Annals of Comparative Legislation, published by the World 
Veterans Federation, Volume 9, December 1962, page 183 


2. Ibid, page 183 
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CHAPTER 36 


POSTHUMOUS ASSESSMENT 
GENERAL 

In this Section the term "posthumous assessment" is used to 
describe the process under which the Pension Commission may give a 
ruling after the death of a pensioner or pension applicant, regard- 
ing the extent of the disability which existed in him prior to his 
death. Posthumous assessment is sometimes referred to in the 
Medical Advisory Branch of the Commission as a "life-time ruling 
after death". 

A posthumous assessment is usually sought to determine whether 
pension of 8% or more would have been in payment, had the former 
member of the Forces not died. If the rate was 8% or greater, a 
widow would be entitled to pension in the same manner as if the 
member's death was attributable to service. 


It should be made clear that, in so far as your Committee is co 


cerm ad, the purpose of a posthumous assessment should not be to determi 
whether a higher rate of pension could be paid on a retroactive babiel 
thus creating a liability against the Crown to pay monies to the estat 
of the deceased pensioner. The purpose should be restricted to deter- 
mining a widow's rights to pension. 

The benefit to a widow in regard to an assessment of 8% or great 
at time of death lies in the provision of Section 36(3) of the Act am 
This provides that, if the former member of the Forces dies, and was i 
receipt of a pension of 18% or greater, the widow may qualify for pens 


eee a 
—_—_—— oe a) ee ome 
——— em 


sefcrence herein to the situation of a widow under Section 36 GR 
shall apply also to a dependent child in respect of Section 26 (7) 
provides that pension shall be payable to such child on the death > 
pensioner where a pension was in payment of 8% or more in the sal 
manner as if the death had been attributabie to service. 


LUYe 


- in the same manner as if the member had died on service, or his death 


_ mas attributable to service. The relevant section of the Act is quoted 


36(3) Except as otherwise provided in this Act, the widow 
of a member of the Forces who was, at the time of his 
death, in receipt of a pension in any of the classes 
from one to eleven, inclusive, mentioned in Schedule A, 
or who died while on the strength of the Department for 
treatment and, but for his death, would have been in 
receipt. of pension at the rate so provided for any of 
those classes, is entitled to a pension as if the member 
had died on service whether his death was attributabie 
to his service or not. 


res, 


Review of Assessment 


It is the long-standing policy of the Commission that, following 
the death of a pensioner or a pension applicant, the Commission cannot 
review an assessment. This policy is set out in a letter, dated 


October 22nd, 1953, to the Chief Medical Adviser from which the following 


2 


pee quoted * 

The Commission adheres to the long-standing policy that 
review of assessment cannot be made following death, and 
therefore, the Medical Adviser is not ina position to 
submit an 865 * recommending increased assessment un- 
less there was actual examination and assessment pricr 
to death. 


This policy was the subject of clarification at a general meeting 


of the Commission on September 11, 1952, The following decision is 


m 


> quoted from the Minutes of that meeting: 


(1) At no time has the principle requiring that pension 
be in effect in Classes 1 GEMLt (where death results 
from other than the pensionable condition), before 
the widow may benefit under the provisions of Section 
32(2) been departed from, with the exception of the 


: 48 ‘ 4 rd 
Ww Long term treatment cases oR contemplated by the 


1948 amendment. 


sion in the Pension Act which authorizes 
shange assessment following — 
32(2). 


(2) There is no provi 
the Commission to review qnd< 


death for purposes of Secticn 


—— = = SE See 
= — et ae a ee em 


borm 865 sets out the des eens fe) 
District Pension Metric Ceaminer. 
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Assessment where entitlement ruling given but applicant died before 


being assessed 


The policy of the Pension Commission will permit a posthumous 


assessment where entitlement has been approved by the Commission and 
the applicant dies prior to being assessed, provided there are adequate 


medical reports available for examination. This policy was set out at 


a general meeting of the Commission on September , 1958 as follows?” 


When following consideration of a iifetime claim, 
entitlement is conceded by the Commission from a date 
prior to that of death, the Commission may assess the 
degree of disability for the new condition, provided 
such can be established from reports completed by 
competent medical authority prior to death. 


Initial Assessment 


it is the established policy of the Commission, also, that a disa- 
bility cannot be assessed after death. This restriction is set out ig 
a letter to the Chief Pensions Advocate from the Chairman of the Canadiz 


Pension Commission under date of November 22nd, 1952, Part of this leg 


is quoted hereunder: ‘3 


Ihe Commission cannot assess disability after death, 
but there are a few cases wherein special consideration 
was warranted and advantage has been taken of the pro- 
visions of Section 22 * to make a compassionate award. 
The following are particular instances: 


1. A pensioner reported for re-examination and ar 800B 
and an 865 was completed and forwarded to the Com-. 
mission recommending an increase from 0% to 50%. 


He was killed in a motorcar accident when returning 
to his home, 


The reports submitted were reviewed by the Commissit 
and we agreed with the increased assessment. Pensio 
however, was not in Dayment in Classes 1 to 11 at @ 
time of death, and the provisions of Section 32(298 
could not be applied as of right. Advantage was té 


of Section 21 to award pension to the widow from th 
date following that of death. 


_——— 
~ —_— = ~~ << 
—_ — = ace 
— ees ees 


Section21 isynow Section 25, ..” —.2 “= gem a 
-sC4i0nN 32 (2) is now Section 36(3). 


LOS 


@ There are other cases which follow the pattern I 


have indicated in (1), and awards have been made 
under Section 21. 


a A pensioner may have been discharged from the treatment 
strength to his home, where he has been continued on : 
strength as an out-patient. The Commission does re- 


examine until completion of treatment and, unfortunately, 
death intervenes. 


Where pension was not in payment in Classes 1 to ii but 
the condition at the time ef discharge from hospital 
treatment was such as to warrant an increase in assessment, 
the Commission again takes advantage of the provisions cf 
‘Section 21 when a compassionate award is indicated and we 
are definitely satisfied as +o the assessment. 


le Ina very exceptional case, discharge of a pensioner has 
been effected from hospital and he has not peen referred 
to the Commission for re-examination. 


Again, where it may be ciearly established an increase 

sn assessment should have been made and the circumstances 
warrant compassionate consideration under Section 2l, we 
take such action. 
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REPRESUNTATIONS AND EVIDENCE 
Royal Canadian Legion: The Legion based its representations on the 


assumption that the Commission was unable to approve an assessment or 


an increase therein, after death of the pensioner. The Legion suggested 
however, that the Commission was not consistent in the application of 


this policy and cited a case in which it claimed that the Commission had 


made an assessment after the death of the pensioner on the basis of the 
medical record relating to his condition prior to his death. 
In a prepared brief, the Legion stated; 9 


Occasionally the Legion comes across a case where it 
appears a pensioner was inadequately assessed prior to 
his death. Had pension been in payment in one of the 
Classes between 1 to 11, (8% or over) his widow would 
have received a pension. 


In the case of Mr. G. (263/27) we were informed by the 
Chief ledical Adviser of the Comission that, "Medical 
Advisers are not empowered to make lifetime assessments 

after death.....". However, in the case of Mr. B. (10/2 
we were advised that: 


",eeeelt has not been the nolicy of the Commission's 
Medical Advisers to make lifetime assessments after 
death except in those claims where fresh lifetime 

entitlements had been granted and the veteran died 
before he could be assessed and a very few claims 

coming under Section 36(3) of the Act," 


Section 36, subsection 3 is the one that states on page 
23 of the Act: 


"ixcept as otherwise provided in this ict, the 
widow of a member of the Forces who WAS, at the 
time a his death, in receipt of a pension in 
any the es one to eleven, inclusive, 
Tent eae in Schedule A, or who died while on 
the strength of the Department for treatment 
and, but for his ceath, would have been in 
receipt of pension at the rate so provided for 
wee ar eee speaks is entitled to a pension 
as if the member had died on service waether his 
death was attr Peuienie to his service or not", 


“le fail to underst tand h 

one instance to male as 

. p n mt . i 

1s it not possible to us pee Ay needs for the pvensz 
4 


wio held en ‘titlenent, as tue Commission uses for the on 
Inn } a JAY q 
wko has been granted fresh entitlement? 
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Representations and Evidence 


In certain instances when we have made representations 

on behalf of widows, the Commission - while not ad- 
mitting an error - has granted awards under Section 25, 
(See cases of Captain M. (190/16) and Mr. M. (429/28) ). 
In this latter case at Second Hearing decision on 25.7.65 
it was stated: 


Me .oelthe Table of Disabilities recommends 15% for 
nephrectomy without any symptoms. In this man's 
case we do definitely have symptoms in the other 
kidney and it is evident that this man's genito- 
urinary disability wouid have had an increased 
assessment which would have brought him into the 
group - Classes 1 to il, and on this basis it is 
considered that the widow should be granted pen- 
sion under the oniy available section, namely 
Section 25". 


Mr. Donald M. Thompson, Dominion Secretary of the Legion, suggested 
that in some instances the Commission would have sufficient medical records 
2 : ed BP ; 6 
on which to base a new assessment. The foilowing discussion is recorded: 


Mr. Thompson: Yes. The point here, sir, is that when 
they make a lifetime ruiing after death they then use 
medical records that are in existence. 


Mr. Justice Woods: Yes. 

Mr, Thompson: On which to base the assessment. 

Mr. Justice Woods: But will they necessarily have them all? 
—  eieneeeaeanael 


Mr. Thompson: Well, they would have hospital records. They 
would nave whatever type of records they would use in assess~ 
ing the one instance, we believe, they would use the same 
type of record in assessing the other. 


We do not understand how it 1s possible for them to do it 
when there has been a lifetime decision made after death. 
It may well have been, you see, in process and the man 
dies before the decision is rendered and they do not, make 
the assessment until after they make the entitlement de ~ 
cision and now the man is dead. He died possibly last 
week and this week they are ruling on the lifetime claim 
and they rule the claim in, and they then have to ca the 
records, their medical and hospital records and 6° ony a 
ascertain what the would have been assessed at if he i 
lived, because if he would be assessed at 50 percent or 
more the widow would be nensicnable under that section ol 


the Act. 
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However, on the other hand, if the man has had a long- 
standing lifetime entitlement and he died the same 
kind of records are available, and it seems to us they 
could take those records and look at them and say, 
"Yes, in view of this he would have been getting 50 
percent or more", and it seems they use them in one 
instance and won't use them in the other, and we can't 
understand that. 


L'Association du 22iéme Inc.: In a prepared brief, this Association 
made the following recommendation: ’ 


Posthumous Assessments: The Pension Act Section 36(3) 
provides that pension shall be continued for a widow 
provided that the pensioner was in receipt of pension 
of 8% or greater or provided that the pensioner died 
of a cause directly related to his pensionable disabi- 
Wesker 


This Section of the Act is specific in stating that the 
pensioner must have been in receipt of. such pension of . 
8% or more at the time of his death or if the pensioner 
died, while on the strength of the Department for treatment 
it must be shown that, except for his death, he would have 
been in receipt of a pension at the rate of 8% or greater. 
It is noteworthy that no provision is made in the Act for 
a case where a pensioner may have been assessed during his 
lifetime at less than 8%, but where it is possible to 
show, after his death, that if he had applied for an in- 
crease in assessment prior to his death, the pension could | 
have been raised to an amount in excess of 82. | 


It seems without question that there mst be cases in which 
a pensioner in receipt of a pension of less than 8% would 

have been able to qualify for an increase in assessment but 
either neglected to, or was unable to do so in time to have 
that assessment increased prior to his death. In such insta 
provided that the pensioner dies from something other than h 


pensionable disability, the widow would be unable to qualify 
for pension. 


This Association requests that consideration be given to an 
amendment of the Legislation to provide clearly that where 
unmistakable evidence is available to substantiate an in=- 
crease in assessment above 8%, but where the Pension Com- 
mission had not taken action to increase this pension prior 
to death, consideration can be given to award a pension on 
behalf of the widow on the same basis as if the pensioner 
had been in receipt of a pension of ),8% or greater. 
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Representations and Evidence 
Major Paul Clavel, Secretary of the Association, suggested that 


the Act be amended to provide as follows: : 


Now we suggest that the Act be amended to readé.coece 
the widow of a member of the forces whowas, at the 
time of his death, in receipt of a pension of },8% 

or greater, or who died while in receipt of a pension 
of a lesser amount but, on whose behalf, evidence can 
be adduced which is sufficient to indicate that, but 
for his death, would have been in receipt of a pension 
at the rate of 8% or greater is entitled to a pension, 
etc. 


Canadian Pension Commission: Mr. T.D. Anderson, Chairman of the Canadian 
Pension Commission, referred to the statement in the legion brief to 

the effect that the Commission was able, in one instance, to make an 
Secesement and not. in an other. In explanation, he stated: 7 


The explanation is simple. If we have very recent and 
up-to-date medical information regarding the man's 
condition immediately prior to his death and the 

veteran died while on departmental strength, as required 
by the Act, we do consider the assessment. This is all 
the Act permits us to do. What we have been asked to 

do is to go back and assess the man's disability when 

he has been dead for years. Furthermore, we have been 
requested to do so on the strength of a medical report 
from the man's personal physician. This, for obvious 
reasons, we will not do. As the legion points out, 

when there is definite evidence to indicate the possi- 
bility that the assessment might have been 50% or more, 
we grant entitlement at current rates under Section 25% 
This, of course, is just one of the many ways in which 
the Commission invokes Section 70. If the Commission 
finds the widow has been denied pension as the result 

of error, pension is granted under the procedural section. 
If, on the other hand, there ig no error but justice can 
only be served by granting a pension, we do so under 


Section 25.6 
Mr. Anderson stated that the Commission could consider an assessment 


as described in his statement only if the medical records were up to date. 


10 
The following discussion is recorded: 
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Mr. Justice Woods: Now, you take the view there, if 


I remember correctly, that this can only be done 
reasonably soon after death, is that right? 


Mr. Anderson: Yes, I think it has to be done during 
the period when at least we have some fairly up-to-date 
records on the man. 


Mr. Justice Woods: But if there were good records and 
it is raised later on would he not still be eligible for it 


Mr. Anderson: Well, I think I would like to ask Dr. Brown 
to comment on that. 


Dr. Brown: May I consult with Mr. Anderson? 


Mr. Justice Woods: By all means consult all you wish. 


Mr. Justice Woods: And then she was pensionable then? 


Dr. Brown: Yes. For instance, we had a claim not long 
ago where the man had entitlement for one gunshot wound 
in the shin and he got a tumour at the exact site of the 
wound for which he received a pension at the rate of 20%. 
The lesion was fibrosarcomic and the Commission, after 

getting reports on it, felt that this cancerous condition 
was connected with his gunshot wound; there was a question 
of misplaced tissue. The man died before we could get the 
ruling, and he died following a coronary, so that the deat 
ruling was out. But when we accepted the relationship and 


This raised the question of going back further. Later the ( 
mission again studied the matter and they did go back, ane 
are going back earlier when there are adequate reports on 


# : eee 
Chief Medical Adviser, Canadian Pensio- Commission. 
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Mr. Justice Woods: But I see here your statement, and I 
appreciate that you are putting it somewhat into short 
compass, Mr. Anderson -- and I don't want to question one 
_sentence; I want to give you a chance to elaborate on it -- 
you say; ".....Furthermore, we have been requested to do 

so on the strength of a medical report from the man's own 
personal physician.....' 


Now, is it the view of the Commission here that in the ordi- 
nary course of events you don't grant a pension unless your 
own medical people have had an opportunity to consider it and 
advise you on it? 


Mr. Anderson: No. I wouldn't go so far as to say that; I 
think if we have a specialist who had looked at this man 
and there was a good specialist's report on him and so on 
within a reasonable time after the death we would consider 
that. 


Mr. Justice Woods: Or even the report of a physician in 
whom you had reason to have confidence, apart from any other 
consideration? 


Mr. Anderson: Yes. 

Mr, Justice Woods: But what you mean here is that ordinarily, 
just on the bare statement of his own physician, you will 

not proceed; but you are not ruling this out? 


Mr. Anderson: No, not entirely. 


Mr, Justice Woods: I think you could infer from your state- 
ment that you do, you See. 
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As noted previously in this chapter, the policy of the Commission 


generally is to refuse to make an assessment posthumously unless, prior 


to his death, an applicant for pension had been examined for the purposes 
of such assessment and the medical records are sufficient to permit a 
proper assessment. 

Your Committee was unable to locate a Commission instruction on 
the matter, other than the memoranda and minutes quoted on pages 2, 3 ancm 
hereof. There is no reference to posthumous assessment in the Act. 

It is clear, however, that the policy is a firm one within the 
Commission as indicated in the following excerpt from a memorandum issued ° 
by the Chief Medical Adviser under date of April 7, 1952: +4 

Lifetime Assessments After Death 


From time to time a number of files come to the attention 
of the Commission in which lifetime assessments have been 
made after death. Ina number of these cases the man has 
made a lifetime claim for a condition and then dies. The 
Commission renders the favourable life and death decision 
simltaneously. The Commission, with respect to the lifes 
time claim, marks the effective date as twelve months prior 
to date of decision. The man has never been examined by 
our Pension Medical Examiner and, therefore, for official 
purposes, the exact rate of assessment has never been estime 


The question arises as to whether or not an 865 should be 
placed on file assessinz the disability from reports and — 
making the award effective twelve months prior to date of 


lifetime decision (or whatever time the Commission designate: 
in the decision). 


For clarification of policy, this question was submitted to 


Commission and the instruction to be followed in all cases 
set forth, - . 


(1) There mst have been definite assessment prior to 
death of the disability for which entitlement has 
been posthumously granted. | 


(2) There shall be no assessment made after death. 
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History 
Your Committee noted two judgements of the Pension Appeal Court in 1931 


1931 which have some bearing on this matter. These judgements involved 
an application before the Pension Appeal Court for rulings dealing with 
arthritis, rib fracture, a nervous condition and curvature of the ver- 
tebral column. The applicant had been refused pension by the Commission 
and had applied for re-consideration by the Pension Tribunal, but had died 
before his case could be heard. The Pension Tribunal proceeded with the 


hearing, at which Pension Counsel representing the Pension Commission 


- ; : 12 
entered an objection in these words: 


I object. I would like my objection placed on the 
records. The applicant having died, the application dies 
with him, and a separate application has to be made on 
behalf of his widow. I submit that there is nothing be~ 
fore us. 


The Pension Tribunal over-ruled the objection and decided that all 
conditions except the arthritis were attributable to or aggravated by 
service. Subsequently, the Daaainet on appealed to the Pension Appeal 
Court on the grounds that the Tribunal erred in holding that it had juris- 
diction to proceed with the application, in that the applicant was deceased. 

The first judgement was filed by Colonel LP. Sherwood and concurred 


in by Colonel LR. Lafléche. The parts of this judgement which relate to 


1 
the question of posthumous assessment follow: 3 


In accordance with the principle upon which such practice 
is founded, it would seem desireable that the attributa-~ 
bility or otherwise of the injury, the subject of the late 
claim; should be ruled upon notwithstanding his unfortunate 


death. 


Section 11 of the Act provides that pension shail be payable 
not only to but in respect of members of the Torces who 
ability in accordance with rates in Schedule 


have suffered disa 
naM In what circumstances does the Act comtemplate the 


award of pension not to, bur in respect of a member of the 
seal Sundae nl a +P) : 
Forces who has suffered disability?eoec-s 


~se ewe wae eae ae eee eT ee eS 
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It may appear at first glance from this section that if 
unpaid balance of a pension actually awarded is not to 
form part of the estate of the pensioner, a right to 
pension unasserted, or claimed but not officially re- 
cognized, would expire with the death of a member of the 
Forces. But consideration of the section will disclose 
that its underlying principle is beneficial to the pen- 
Sioner as safeguarding, where necessary, his dependents 
against claims of creditors. 


The spirit of the Act in general would therefore be con- 
sistent with the posthumous award of pension in proper 
cases if nothing in the Act expressly or impliedly pro- 
ipa ortyd pee enet a ome 


It, is convenient that an application by a former member 
of the Forces nending at the time of his death should be- 
ruled upon, having regard to the possible rights of such 
persons. 


Accordingly, under the Act prior to 1.10.30, in addition to 
there being a duty imposed upon the Commission to award 
pension, and no formal procedure required to claim pension, 
there is plain contemplation of application being made on 
behalf of a member of the Forces. and no suggestion of any 
restriction as to what agency may act. In practice, any 
relation, friend or soldiers’ service organization may put — 
forward and prosecute such a claim. 


I am of the opinion that in accordance with the intent and 
spirit of the Act, the question of entitlement may be 
decided and in proper cases even a pension awarded post- 
humously in order that the authorities administering the 
Act should be placed in a position to consider the dis= 
cretionary authority vested in them to make payments under 
the beneficial sections, I expressly refrain from embracin 
in this opinion cases in which a deceased member of the 
Forces has not evinced any desire to claim pension. Such 
a casc does not arise for consideration, since the late 
Mr. had actually claimed pension, 


The President of the Pension Appeal Court, Mr, Justice J.D. Hyndman, 


filed a dissenting judgement, part of which read: - 


The particular point for decision herein is as to whether 
or not an application by a member of the Forces, whicn 
application was pendins but not yet granted. or auarded 

at the date of the death of said member of the Forces; 

may be further pursued at the instance of any other person 
after the death of such menrher, 


History 
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I have examined the Pension Act very carefully to satisfy 
myself with regard to the question and have come to the 
conclusion that no authority exists for the prosecution 


of such a claim. 


The Pension Act provides for two kinds of claims, namely - 


1. Disability - which is personal to the member of 


Qe 


the Forces, and 

Death of a member of the Forces - in which case 
the claimant is the widow.or children or other 
dependents referred to in the Statutes. 


The only legislation which seems to give force to such 


a claim is that found in Section 20 of the Pension Act 
of 1930 Statutes, which reads - 


20. Pensions shall be payable monthly at the end of 


each month: Provided that pensions for disabilities 
of less than twenty percent in extent shall be paid 
at the pensioner's option semi-annually at the end 
of the months of March and September in each year. 


It shall be a matter within the discretion of the 
Commission whether a pensioner shall be paid any 
instalment of his pension which has remained un-~ 
claimed by or for him for more than two years from 
the date such instalment became due. 


No pension shall be assiened, charged, attached, 
anticipated,commtted or given as security, and 
the Commission may, in its discretion, refuse 

to recognize any powcr of attorney granted by 

a pensioner with reference to the payment of 
his pension. 


Any pension or balance of pension due to a deceased 
pensioner at the time of his death, whether unpaid 
or held in trust by the Department, shall not form 
part of the estate of such deceased pensioner. 


The Commission may, in its discretion direct the 
payment of such pension or balance of, pension either 
to the pensioner's widow and/or his child or children 
or to any person who has maintained him or been main-~ 
tained by him or may direct that it be paid in whole 
or in part towards the expenses of the pensioner s 


last sickness and burial. 


If no order for the payment of such pension or balance 
of pension ig made by the Commission such pension or 


balance of pension shail be paid into the "Consolidated 


Revenue Fund of Canada". 
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History 


It is important to note and remember the use of and 
definition of the word "pensioner", found in said 
section and in the interpretation section, 2(n). 
Section 2(n) reads: 


n. "Pensioner" means any person who has been 
awarded a pension". 


It might be convenient also to quote the interpretation 
of the word "applicant" as found in section 2(b) - 


b. "Applicant" means any person who has made an 
application for a pension, or any person on whose 
behalf an application for a pension has been made, 

or any member of the Forces in whom a disability 

is shown to exist at the time of his retiremen* or 
discharge or at the time of the completion of treate 
ment or training by the Department of Pensions and 
National Health". 


It follows logically that a member of the Forces who 

dies without having been awarded a pension in his life- 
time cannot, by any stretch of the imagination, be called 
a pensioner and, being dead, cannot ever become such. He 
was, at most, an applicant only. 


There is no expresse statutory provision conferring on 
any third party the authority or power to apply for a 
pension for a disability in a member of the Forces since 
deceased, however deserving thereof the latter might 
have been had he lived, and I can discover nothin7 which 
would, by implication, confer such authority. 


The right to pension is a purely statutory one; no common 
law liability as against the Crown exists, and no right 
arises except as is to be found in the Statutes of 
Parliament. 


Therefore, in order to qualify or succeed in an application © 
for pension, it follows that one mist establish that his 

or her claim falls within one or some of the classes spe~ 
cified in the statutory enactment conferring the right to 
pension. In the absence of such enactment, clearly no 

legal .grounds exist for entitlement in any way. 


Even had he been granted or awarded pension prior to his 
death, but had not as yet been paid, a wide discretion 
remains to the Commission as to whom payment of such une 
paid pension shall be made. 
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However, as pointed ont above, that section applies only 


in the case cof a "pensioncr" which the deceased herein 
wes not, anc therefore can have no application. 


There being no statutory provision authorizing the pro- 
‘ccecing, I em firmly of the view that the Tribunal acted 
Without jurisdiction in entertaining the claim, the ap- 
plicant being in fact non-existent at the time of the 
hearing and there being no provision for devolution of 
his unascertained claims upon his legal representatives 
or otherwise, subsequent to his death. In effect, as the 
law at present stands, the claim is a purely personal one 
which must be established in the lifetime of the member 
of the Forces. 


For these reasons, therefore, I would ALLOW the appeal and 
SET ASIDE the decision of the tribunal. 


It would appear to your Committee that, in its policy on posthumous assess- 
ment, the Commission has accepted the dissenting judgement of Mr. Justice Hyndman 
rather than the majority decision of Colonel Sherwood, concurred in by Colonel 
Lafleche 

Your Committee notes that there has been some misunderstanding regarding 
the meaning of the provision in Section 36(3) which reads: 43 

or who died while on the strength of the department for 
treatment and but for his death would have been in receipt 
of pension in one of the said classes. 

Application has been made for pension on behalf of widows where pensioners 
in receipt of pension of less than 8% have died in a departmental hospital 
from other than the pensionable condition or who have been in the process of 
re-examination at a departmental hospital when death intervened. The application 
for pension is based on the assumption that the words "who died while on the 
strength of the department for treatment" were intended to provide pension in 


such cases. 


Your Committee notes that this particular wording was clarified in an amend- 


ment to the Pension Act in 1948. The developments which led to the amendment are 


Mtnie8 hersin. curorder.to provide an understanding of the intent of this pro- 
3 


vision in the Act. 


‘bak. 


History 
16 
Section 33(2) of the original Act read as follour: 


Subject to paragraph one of this section, the widow 
of a pensioner who, previous to his death, was pen--: 
sioned for disability in any of the Classes 1 to 5 
mentioned in Schedule A shall be entitled to a 
pension as if he had died on service whether his 
death was attributable to his service or not, pro- 
vided that the death occurs within five years after 
the date of retirement or discharge or the date of 
commencement of pension. 


This subsection was amended in 1925, changing only the words 
"provided that the death occurs within ten years after the date of 
retirement or discharge or the date of commencement of pension." 

In 1928 Section 29 was amended to provide hospital allowance 
in lieu of pension during Departmental treatment, reading as follons:t? 


(1) During such time as, under the departmental regu- 
lations in that behalf, a pensioner is in receipt of 
pay and allowances from the Department while under 
treatment, payment of his pension shall be suspended 
and the pay and allowances shall stand in lieu there- 
of; pending a fresh award, payment of the pension shall 
recommence forthwith after the termination of such 
suspension. 


(2) During such time as, under the departmental regu- 
lations in that behalf, a pensioner is an in-patient 
under treatment in respect of a disability other than 
his pensionable disability, his pension, if in excess 
of the amount he would have been entitled to receive 
by way of pay and allowances, if the disability for 
which he is under treatment had been pensionable, shall 
be reduced to such amount; pending a fresh award, the 
Payment of pension in full shall recommence forthwith 
upon the pensioner's ceasing to be an in-patient as 
aforesaid. 


This apparently led to technical difficulties in applying the 
provisions of Section 32(2) in cases where death took place from other 
than the pensionable condition during Departmental treatment, in that no 
pension was actually in payment at the time of death. Asa consequence 


a E 1 
vection 32(2) was also amended in 1928 to read: m 


History 


Subject to subsection one of this section, the widow 
of a pensioner who had died and who at the date of 
his death was in receipt of a pension in any of classes 


one to five mentioned in Schedule A of this Act, or 


who, except for the provisions of subsection one of 
section twenty-nine of this Act, would have been in 
receipt of a pension in one of the said classes, shall 
be entitled to a pension as if he had died on service 
whether his death was attributable to his service or 
not, provided that the death occurs within ten years 
after the date of retirement or discharge or the date 
of commencement of pension. 


In 1933 there was another chanve in the wording of the Section 


(the words underlined) as follows: 


19 


Subject as in this Act otherwise provided, the widow 
of a member of the forces who had at the time of his 
death been, for not more than ten years, in receipt 
of a pension for a disability of or exceeding eighty 
percent or would have been in receipt of such pension 
if he had not been in receipt of pay and allowances 
from the Department while under treatment shall, ir- 
respective of the cause of the death of her husband, 
be entitled to a pension as if his death had resulted 
from an injury or disease or aggravation thereof attri- 
butable to or incurred during military service. 


20 
In 196 Section 29 was amended to read as follows: 


(1) During such time as, under departmental regu- 
lations in that behalf, a pensioner is entitled to 
hospital allowance while an in-patient under treatment 
from the Department and his pension including the pen- 
Sion if any, for his dependents, is greater than the 
hospital allowance awardable by the department, pension 
Shall be reduced by an amount which will make such pen- 


‘sion equal to the hospital allowance. 


(2) During such time as, under the departmental regu- 
lations in that behalf, a pensioner 15 an in-patient 
under treatment in respect of a disability other than 
his pensionable disability, his pension, if in excess 
of the amount he would have been entitled to receive 
by way of hospital allowance, if the disability #98) ts 
which he is under treatment had been pensionable, sha 
be reduced to such amount; pending a fresh award, the 
payment of pension in full shall recommence forthwith 
upon the pensioner's ceasing to be an in-patient as 


aforesaid. 
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This resulted in a change in the wording of Section 32(2), deleting 


therefrom the words "or who, except for the provisions of subsection 1 
of Section 29 of this Act, would have been in receipt of a pension in 
one of the said classes", leaving the subsection to read: ®! 


(2) Subject as in this Act otherwise provided, the 
widow of a member of the forces who was at the time 
of his death in receipt of a pension in any of the 
classes one to eleven, inclusive, mentioned in 
Schedule A to this Act shall be entitled to a pen- 
sion as if he had died on service whether his death 
was attributable to his service or not. 


While this substitution of "pension" for "hospital allowances" 
during treatment protected widows in cases where pension was actually 
in payment in Classes 1 to 11 when the pensioner entered hospital and 
death occurred from other than his pensionable condition during Depart- 
mental treatment, Mars still remained certain cases of long term treat- 
ment where the applicant, although holding pension entitlement, had 


never been assessed for pension purposes. Consequently Section 32(2) was 


again amended in 198 as follows: “* 


Subject as in this Act otherwise provided, the widow 
of a member of the forces who was at the time of his 
death in receipt of a pension in any of the classes 
one to eleven, inclusive, mentioned in Schedule A to 
this Act or who died while on the strength of the de- 
artment for treatment and but for his death would 
have been in receipt of pension in one of the said 
classes, shall be entitled to a pension as if he had 


died on service whether his death was attributable 
to his service or not. 


The explanatory nate in the amending Bill 126 of May 12, 198, 


read as follows: °3 


New grants of pension entitlement are being contimously 
made by the Commission to former members of the forces 
who have been taken on the strength of the Department 

of Veterans Affairs for treatment. Many of these would 
be pensionable in classes one to eleven but assessment 
awaits completion of treatment and as administrative 
difficulties result from the delay in preparation and 
forwarding of documentation, the institution af nenefan 
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payments is unavoidably delayed. Should death occur 
in such cases from other than the pensionable condition 
or conditions, the surviving widow, if any, would not 
be eligible for pension and would thus be deprived of 
the protection this section is intended to provide. 

It would appear from the foregoing that the basic provision or 
principle governing the application of this Section, namely that, pro- 
vided the pensioner at the time of death was "in receipt of a pension 
in any of Classes 1 to 11 inclusive mentioned in Schedule A to this 
Act, the widow shall be entitled to a pension as if he had died on 
service, whether his death was attributable to his service or not", 
has at no time been disturbed. 

The only apparent exception to the original provision is that laid 
down in the 198 amendment, making provision for the widow in cases 
under long term Departmental treatment who, although holding pension 
entitlement died (from other than his pensionable condition) before 
actual assessment had been made for pension purposes. 

The provision or principle was clarified at a general meeting 
of the Pension Commission on December 27th, 1950, at which time the 1950 
following report was adopted: 

Arrangements have now been made and are presently 
operative to ensure early assessment and payment of 
pension in these long term treatment cases; the com- 


pletion of this procedure should largely obviate the 
necessity for the 198 proviso. 


1115 


History 


Confusion regarding the interpretation and application 
of the provisions of Section 32 (2) appears to have 
arisen largely since the 198 Amendment. 


Pursuant to the provisions of Section 5(3) of the Pension 
Act, your Committee finds that the words appearing in 
Section 32(2) reading: "Or who died while on the strength 
of the Department for treatment and but for his death 
would have been in receipt of pension in one of the said 
classes" should be interpreted as follows: 


"In cases of persons while on the strength of the 
Department for treatment where pension entitlement 
has been granted but no assessment made prior to 
death during such treatment, and but for death of © 
such persons would have been in receipt of pension 
in Classes 1 to 11, the widow shall be entitled to 
pension whether or not death was attributable to 
service," 


There is no doubt whatsoever in the minds of the members 
of your Committee that the original intent of the pro- 
visions of Section 32(2) have at no time been departed 
from in the Statute. Nevertheless the Commission is from 
time to time asked to review and rule on various types 
of cases in which it is claimed on behalf of the appli- 
cant that "but for his death would have been in receipt 
of pension in one of the said classes, etc." Such sub- — 
missions lack appreciation of the importance of the words 
"or who died while on the strength of the Department for © 
treatment"; and also that the 198 proviso comprehended 
only long term treatment cases where no pension assessment 
had been made prior to death. In accordance with directic 
from the full Commission Meeting, your Committee will atte! 
to cite types of such cases: 


(1) Cases holding pension entitlement, and/or where 
pension was in payment in one of the Classes 12 to 21 
who enter Departmental hospital for treatment and 
death results from other than the pensionable condit: 
before the procedure governing reassessment has been 
completed at Head Office. 


(2) Cases holding pension entitlement, and/or where — 
pension was in payment in one of the Classes 12 to 2. 
who have been examined for purposes of re-assessment 
which changed the classification, putting the pensio 
in one of the Classes 1 to 11 but death intervenes — 
before the procedure governing re-assessment has bee! 
completed at Head Office. 
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(3) Cases where lifetime pension claim was pending 

at time of death, and as a result of comnletion of 

this claim entitlement is granted with an award 
~effective prior to date of death, the assessment . 

of the pensionable disability being.in Classes 1 to ll. 


After a most careful study your Committee is unanimously 
of the opinion that the present Section 32 (2) cannot be 
interpreted to cover the above classes. In other words 
enabling amendments to Section 32(2) would be required 
before the Commission could confer similar benefits to 
those flowing from the present section on these cases. 
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COMMITTEE RECOMMENDATIONS 


(138) That the Act be amended to make provision for post- Proposed 
Amendments = 
humous assessment for the purpose of determining a For Posthumous 
sessnen 


widow's eligibility for pension under Section 36(3) 


of the Act, as follows: 

(a) Where a person who has served in the Armed Ex-Morbor did 
Not_ Apply 

Forces dies and leaves a dependant, such dependant Before Death 
may, where sufficient grounds exist, submit an ap- 
plication to the Commission for an entitlement ruling 
and if entitlement is granted, but it is ruled that 
the death was not attributable to service, the Com- 
mission shall be empowered to approve assessment post- 
humously 3 
(b) Where a person who has served in the Armed Forces Ex-Member 
has made application for pension and dies before en- Toro Deal 
titlement is granted, or before an assessment is ap- 
proved, the Commission shall give a ruling’on entitle- 
ment, and shall be empowered to approve an assessment; 


and 


(c) Where a pensioner dies and his assessment is less Pensioner 
Dies 


than 8%, the Commission may entertain an application 
after his death for an increase in assessment, and 


may be empowered to approve such increase, 
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COMMENT 


The existing provisions under which a widow may make a claim for 
pension after death of her husband are explained hereunder: 


(1) Where a former member of the Armed Forces who was 

not in receipt of pension dies, a widow may apply now 
under what is known as the "death claim" procedure, 
following which the Commission will rule as to whether 
such death was attributable to service. If the decision 
is in the affirmative, the widow will qualify for pension. 


(2) Where a pensioner who is in receipt of pension of 
less than 8% dies, a widow may request a ruling from 
the Commission as to whether such death was connected 
with his pensionable disability, and thus was attri- 
butable to his service. If so, pension may be paid 
even though pension was in payment of less than 8%. 


These provisions appear to be operating satisfactorily, but your 
Committee noted several problem areas where pension cannot be considered 
for a widow because of the prohibition against making posthumous assess- 
ments. 

Your Committee's recommendations are designed to overcome these 


problems which are explained hereunder on the basis of three hypothetical 


cases: 


(1) A former member of the Armed Forces who is not in 
receipt of pension dies. Under existing policy his 
widow makes application for a "death claim" but the 
Commission is limited to a ruling as to whether the 
death was attributable to service. If the Commission 
rules that the death was not attributable to service, 
the widow is barred from the provisions of Section 
36(3) which provide that a pension may be paid to the 
widow of a pensioner who is in receipt of pension of 
8% or more, regardless of whether the death was 
attributable to service. The problem arises from the 
possibility that, if the claim had been made during 
the ex-member's lifetime, the condition might have 
been assessed at more than 48% and the widow would 
have qualified for pe ision under Section 36(3). 


j i in these circumstances 
Your Committee's recommendatior 1s that, : 


a widow may make an application and the Commission may rule not only 


on the question of whether the death was attributable to service, but 
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if entitlement is granted, the Commission may also grant a posthumous 
assessment. Should this assessment be 8% or more, the widow would 
be entitled to pension. 

(2) A former member of the Forces applies for pension 


but, before entitlement is granted, he dies. A similar 
but even more justifiable circumstance would be where 


the former member had applied and entitlement was granted 
but under the existing Commission interpretation of the 
Act, the pension application halts because no assessment 
was made prior to the applicant's death. 

Your Committee's recommendation envisages that the Commission may 
proceed to give an entitlement ruling and an assessment even though the 
applicant dies while the case is in process. Assuming that the Com- 
mission grants entitlement and the assessment is 48% or greater, the 
widow would qualify for pension under Section 36(3). 

(3) The third case concerns the pensioner who is assessed 
at less than 8% and who dies from causes other than his 
pensionable disability. Under existing legislation the 
pension dies with him. 

Your Committee's recommendation envisages that his widow could 
ask for a posthumous assessment, to determine whether, had he been re- 
assessed prior to his death, the assessment would have been 48% or more, thus 
making it possible for the widow to qualify for pension under Section 36(3). 

The misunderstanding which has arisen in the past concerning the 
meaning of the words “or who died while on the strength of the department 
for treatment" would presumably be resolved if the Committee's recom- 
mendations concerning posthumous assessment are accepted. That is to 
Say, where a former member of the Forces has died while under treatment, 
his widow would be able to ask for an entitlement ruling and, if such 
were granted, to request that a posthumous assessment be made to determine 


whether the condition would have been assessed at 8% or more. If SO, 


Pension could be awarded to her under Section 36(3). 
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Your Committee's recommendations concerning posthumous assess- 
ment should be considered as affecting procedures only. The adoption 
of these recommendations would not necessarily mean that a widow would 
be granted pension. These recommendations would merely make it possible 
for the Commission.to consider a claim where there is sufficient evidence 
to indicate the possibility that, had an entitlement ruling and an assess- 
ment been processed during the pensioner's lifetime, his pension would 
have been assessed at 8% or more. 

- In justification of this, your Committee considers it is not 

equitable that the Commission should be barred from making a ruling on 
the grounds of procedure. If, after due consideration, there is in- 
sufficient evidence to indicate that an assessment of 8% or more could 
have been approved, it would be recessary that pension for the widow 
would have to be refused. Your Committee feels that, under the circum- 
stances, the widow should be entitled at least to have her case considered. 

It is the impression of your Committee that, under present circum- 
stances, the Commission may have a somewhat restricted policy as to what 
medical evidence it will consider in regard to a posthumous assessment. 
In this regard, Mr. T.D. Anderson, the Commission Chairman, suggested 
that the Commission preferred evidence from the Commission s own staff 
and consultants. * Presumably, however, the Commission is always prepared 
to accept reasonable medical evidence concerning the extent of disability 


which existed in a member prior to his death. 


# See page 110) hereof. 


Comment 


In submitting its recommendations concerning posthumous assess 


ment, your Committee desires to make it clear that there is no intention 
of suggesting that posthumous assessment should be made for the purpose 
of permitting a retroactive payment of pension which would accrue to 
the estate of a pensioner who has died. The purpose of these recommenda- 
tions is solely to permit a widow to qualify under Section 36(3), if the 
assessment can be placed at 8% or more. 

This chapter of the report should be read in conjunction with 
Chapter 25, Part IV of this Voluma, which deals generally with widow's 
pension following the death of a pensioner. Your Committee has recom= 
mended, in that Chapter, that where a pensioner in receipt of pension 
of less than 48% dies, and his death is not attributable to service, 

a widow or child of the member of the Forces be awarded pension in pro= 


portion to the extent of the assessment in payment to the pensioner at 


the time of his death. 
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CHAPTER 37 
ADJUDICATION OF DISCRETIONARY AWARDS 


GENERAL 
Intent of Discretionary Awards 


There are a number of provisions in the Pension Act which permit 


an award of pension where the governing factor in adjudication is that 


of financial circumstances. This is in direct contrast to the bagi 

principle which governs the "entitlement" provisions under which pen- 
sion is awarded "as of right" to a member of the Forces who has been 

disabled, or to a dependant where a member has died. 


The entitlement provisions are summarized as follows: 


Z 


Section 13(1)(a)’governs basic entitlement where an 
injury, disease or aggravation thereof has resulted 
in a disability which is attributable to or Was in- 
curred during military service during World War I 
or World War ITI. 


Section 13(1)(b) provides pension where the member of 
the Forces has died when the injury, disease or agegra- 
vation thereof resulting in the death was attributable 
or was incurred during military service during World 
War I or World War IT. 


Section 13(2) provides pension when the disability or 
death arose out of or was directly connected with mili- 
tary service in peacetime. . 
An award of pension under the entitlement provisions described 
above bears no relationship to the financial circumstances of the membe 
or his dependants. The pension for disability is paid in accordance w 
the extent of that disability as determined by the Pension Commission. 
The maximum rate for disability is fixed in Schedule A of the Pension 
and the pensioner may receive, under the Act at present, a pension of 
100% or pension at the lesser rate depending on the medical assessment 


of the disability. The amount of pension for death is prescribed in 


Schedule B of the Pension Act and is approximately 75% of the maximum 


rate for disability as set out in Schedule A, 
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This chapter of the Report concerns the soveral discretionary 
provisions, the adjudication of which is in contrast to the entitle- 
ment provisions, in that the main requirement is the application of 
a "means test" in regard to the financial circumstances of the case. 

These discretionary cases are of two types. In one the general 
principle appears to be that of providing additional pension where a 
pensioner is responsible for the support of dependants who are not 
the immediate members of his family, but for whom he may have some 
responsibility of maintenance. Those covered in these provisions 
are parents, brothers and sisters. Wives who have been divorced or 
separated from the pensioner are also included in this group. 

Presumably, the intent of the legislation as it applies to this 
group is to ensure that the disabled ex-serviceman is provided with 
additional pension where he might otherwise have to use part of his 
personal pension for the support of these dependants. It is of in- 
terest that, in applying this "means test", the Commission is not 
required to investigate into the financial circumstances of the pen- 
sioner. The amount of his assets, or of his income from employment 
or other sources, is not taken into account. The only requirement is 
for the Commission to determine that the financial circumstances of 


the dependant are such that he or she is without earnings or income 


sufficient to provide maintenance and, consequently, must look to the 


pensioner for assistance. If the member of the Forces is dead, the 


hs Ase a , sther the member contributed to the 
Commission mst determine also whether t 


support of the dependant prior to his death, or if not, whether he 


~~) if he e live. 
would have contributed to such support if he were a 
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The other type of applicant for whom provision is made in the 
Act for an award of pension at the discretion of the Commission is 
where entitlement cannot be awarded, or alternatively where the re- } 
cipient has become aibcenerties: but where there appears to be grounds 
for an award of pension. The first of these provisions is that of 
Section 25 of the Act, which provides for a compassionate pension where 
the circumstances will not permit an award under the regular sections 
of the Act. Another provision is under Section 1(2). Here the Com= 
mission may make an award, even though a death or disability has arisen 
due to improper conduct and is thus barred under Section Li." The 
third such provision is where a widow has relingudened her pension on 
re-marriage, but later falls into a financially~dependent condition 
following the death of her second husband. 


This second group differs from the first, in that it 4s°the fina 


cial circumstances of the primary recipient which mst be taken into 


consideration. That is, where consideration is being given to an awards 
of pension to an ex-member of the forces under Sections 25 or 1h(2) the 
member must be in a financially-dependent condition before he can quali 
Where consideration is being given to an award of pension to a widow 
under Section 25 or Section u5(2) her financial circumstances mst be 
such that she requires assistance. The remainder of this Chapter of 
the Report is presented in two sections: Discretionary applications 


and Definition of "dependent condition". 
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DISCRETIONARY APPLICATIONS 
General: The Commission has discretion to award pension on a dis- 


cretionary basis in a number of special circumstances involving ex-members 
of the Forces or their wives, widows, dependent parents and dependent 
brothers and sisters. The maximum amounts which may be awarded in these 
circumstances vary widely under the Act, and the Commission has discretion 
as to whether the payment shall be made in the maximum amount or in a 
lesser amount, depending on the financial circumstances of the case. These 
maximums are revised by Parliament from time to time, following which the 
Commission reviews each case to determine whether a change in the amount of 
pension is indicated. 
The main provisions of the Act inrespect to these discretionary areas 
are set out hereunder: 
1; (2): The Commission may award pension notwithstanding 
the p provisions of Section 14(1) to the effect that pension 
shall not be awarded when the death or disability was due 


to improper conduct. 


1e Commission may grant a compassionate pension in 
any case it considers to be specially meritorious. 


26(1) (a Dependent child who suffers from physical 
or eee infirmity. 


ee 


3(3): Additional pension for dependent parent at rate 
of additional pension for one child under Schedule A 
provided that the parent was in a dependent condition 
previous to the pensioner's enlistment or his service. 


3h (4): Makes a similar provision where the parent was 
condition prior to or during service 
into a dependent condition. 


not in a dependent 
put subsequently falls 


pay last illness and burial 
estate insufficient. 


35: The Commission may 
_ + 
expense of pensioner 11 


5 ve | _ > ain a. = . 
6(5): arcs Commission may award a pension to a widow who had 
b nm divoreed, judicially separat ed or separated pursuant to 
>en divorced » judicially sep 2] 
~ ten or other agreement from a pensioner who is dead even 
a written OL JUTICL aplocstss it } 


though she had not been awarded alimony or was entitled to an 
ouch sne Nad eu ws ee = ; 
1 & . wndc y the tarms oO f the separ atic on agreement, provided 
allowance under tne ms 


she is in a dependent yndition. 
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36(6): The Commission has discretion to award a pension 
to a widow, even though there was no award of alimony or 
separation agreement, provided the Commission is of the 
opinion that she would have been entitled to an award or 
other allowance had she made application therefor under 
due process of law. 


38(1)(b): This permits the Commission to award pension to 
a dependent parent where such may be awarded under 

Section 13 in respect of the death of the member of the 
forces, provided the member died without leaving any widow ¢ 
divorced wife who is entitled to the pension, or a woman i 
awarded a pension under subsection of Section 36 provided 
the parent is in a dependent condition and was at the time — 
of the death of the member being maintained by him. The 
maxirum rate as set out in Schedule B of the Pension Act 
for Lt/Col. (Army) and equivalent ranks or below is $1,428 

per anmum. 1 


38(2): Where a member of the forces had died leaving a wid 
or other person entitled to widows pension and in addition 


$636 per annum. If the amount of pension to a woman awardec 


parent may be increased to the maximum permissible under Se 


38(1)(d). 


38(3): The Commission may award pension to a dependent part 
who was not wholly or to a substantial extent being maintai 
by the pensioner if such parent is incapacitated by mental 0 
physical infirmity provided the member would have maintained 
such parent if he had not died. The maximum award in this 
instance is $1,)28 as above. * 


39 (1): Makes provision for pension for a brother or sis er 
in respect of the death of a member of the forces if the 
member died without leaving any child or person entitled 
to widows pension if the brother or sister is in a dependen’ 
condition. The maximum amount that may be provided under 
ordinary circumstances is $360.00 a year. 


39(2): Permits the Commission to pay a pension in the san 
circumstances as 39(1), but if such brother or sister is an 
orphan or subsequently becomes an orphan he or she is entit 


to pension at orphan rates under Schedule "B", i.e., $720. 
per annum. 


—_—_—— — =e ae 
= 2 oe ae oe wet ew 
SR ee ae cae et Tide ee | el Tata Nae SE oe) oe 


= Under Section 38 (4) where the member had died leaving more than 
one parent the pension for one such parent may be increased by 
an additional $300 per annum and the total apportioned between 
such parents, : 


General 
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39(5): Provides pension for a brother over the age 
of 16 or a sister over the age of 17 in a dependent 
condition who was maintained by a member at the time 
of his death, if such brother or sister is incapa- 
citated by rental or physical infirmity at an amount 
of $720.00 per annum. 


45(2): Where a woman in receipt of pension as a mother, 
widow or divorced wife remarries and, throgh the death 
of her husband within a period of five years after 
marriage the woman is left in a dependent condition, 

the Commission may pay pension at the rate provided in 
Schedule "B" for a widow or at such a lesser rate as the 
Commission may, in its discretion decide. 
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COMMITTEE RECOMMENDATIONS | 


Cag 


( 140 ) 


That the Canadian Pension Commission publish an "Assets 
and Income" guide, setting out permissible assets, 


maximum income ceilings and other factors which . ana | 


govern decisions of the Commission in regard to Guide 


applications under those sections of the Act where 
an award may be made in the discretion of the Com- 
mission and where the decision depends upon the 
financial circumstances of the dependant or the 


pensioner, 


That the Canadian Pension Commission publish a 
"Suggested Expenditure" guide, setting out the 
permissible allowances for food, shelter, clothing 


and other necessities on an adjustable basis for Expendit 


each geographical area, to be used in determining 
eligibility for an allowance at the maximum rate 


provided under the Act, or at a lesser rate if appropriate. 
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The amounts provided in the Act for discretionary awards have 
been arrivec at after deliberation over the years, and appear to 
be in equitable reletionship with the basic rate of pension for 100% 
disability or death. It may appear, at first glance, that a more 
orderly classification for the various types of dependant could be 
determined. In fact, your Committee did give consideration to a 
number of alternative proposals but concluded that the relationship 
which these eaten classes bears to the basic rate of pension should 
not be disturbed. 

As has been noted above, the Commission is given authority to 
pay on in these discretionary areas at less than the maximum, 
where such is deemed anpropriate on the basis of financial investiga- 
tion of the circumstances of the applicant. The decision of the 
Commission as to whether a maximum award is warranted is based on 
financial investigation of the circumstances. The definition of 
"dependent condition" as discussed later in thir Ghenter applies 
in this respect. The Commission has not laid down snecific guide- 
lines and apparently it evaluates cach case on its individual merit. 
"Assets and Income" miide: Your Committee's recommendation is that 
the asl ep should develop a guide setting out assets, incore ceilings 
and other factors which would be taken into consideration in making its 
decisions in these discretionary areas. A basic zuide of tis nature 
wonl« be useful for Risislton offices of the Commission, wd for tue 


; ban sasifara of fears of the Venaeumngneor 
Comm s i on! a nve gtita bOVai ainCliadl 1) Lar ( IAQ l 
he eS ee w AOL V Ss 92 : Aho? be 7 


‘ble for investigation of financial cir- 
Veterans Affairs who are responsible For in : 


; -2- waid be useful also f ficials 
cumstances in individual cases. The guid 9 10, a, Wap Eiy. aReG eek Bie 


gee ee ,ime to time, advise 
of veterans organizations and others who Wwurv, | Fon bime. & ; ; 


the applicant concerning pension leg slation. 


Aid ak 


Comment : 
"Suggested Expenditure" guide: Your Committee has recommended the j 
adoption of a "Suggested Expenditure" cuide which would be complimentary to 
the "Assets and Income" guide, and which would indicate permissible allow- 
ances for food, ‘shelter, clothing and other nécessities, depending upon the 
geographical location of the applicant. A formla of this nature has 

been found useful in the administration of the Assistance Fund which 
provides supplemental financial aid from the Department of Veterans 

Affairs for recipients of War Veterans Allowance. 

For the purpose of administering the Assistance Fund, living costs 
across Canada were studied and seven different food rates were established. 
Other costs, such as clothing, personal care and household operation are accepté 
as standard for all areas. In calculating the houscholc expenses of a W.V.A. 
recipient, the actual cost of items such as rent, heating, public utilities, 
real estate taxes and property fire insurance, where applicable, are accepted 
subject to verification. The Kauveancs Fund formila now in use by the 
Welfare Services of the Department of Veterans Affairs follows: 


Formula costs for food, clothing, personal care and 
household operation according to family composition. 


It will be necessary to calculate these costs for families 
of six or more children or where special diets are 
prescribed. When this is necessary the following should 
be used as the basis of calculation. 


Food Allowance # 
adult without dependent children $39.50 to $8.50 


2 adults without dependent children $68.50 to $8.50 

1 adult with dependent children $32.50 to $39.00 

2 adults with dependent children $58.00 to $71.50 
additional amount for children 
O-) years $15.00 to $18.00 q 
5S - 9 years $20000 to $2.50 } 
10 - 1) years $22.00 to $28.00 


15 years and over $3250 to $1.50 
#* There are seven different food allowances under the formla and amounts 


r ini . : i 
are the minimum and maximum rates. Each district is allocated one rate 
and this is based on local food costs. 
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Modification Guide 


No. of children hice h S 6 7+ 
adult add 3 oy etree y 
deduct % 2. tettwene Tye hogieG 


2 adults add % LO opisiielh Xe Bone 
deduct 4 - =~ - - 2 5 5 


Other Allowances 

L adult without dependent children 
clothing $10.00, personal care $18.00, household 
operation $5.00 


1 adult with dependent children or 2 adults 
clothing $20.00, personal care $30.00, household 
operation $8.00 


ee meme are an 


Restaurants 
All meals eaten in restaurants - add 331/3% 


Special Diets 

When VADA “= accepts that a special diet is necessary for 
an applicant or dependant, the indicated food allowance 
for such person may be increased in accordance with the 


following scale. 


Type of Diet Percentage Increase 
Low LEgiduce-..ccccercrceeorcrce one 331/3 % 
Gastricecccescccccscsecescsves 1Gz. 331/3 % 
High Protein...ccccescoreeeeseeres 331/3 & 
Restricted Sodium No. leceoeeceres 1S % 
Restricted Sodium No. Zoeeceeceers 25 %: 
Low Fat-Diabetic...scccssesesesers 331/3 % 
High Pat-Diabeticecrcceccvcceveers 331/3 % 
Loy Calorice-+scocsesees ch oxede a8 371/3°h° 


ow =e wees ee wee eee eS eS 
wee eaten a eo 
—_—_ wow a = 
— ree eee ee 


% Veterans Allowance District Authority. 


1133 


Comment 

A similar formula or guide for applicants under the discretionary 
areas of the Pension Act would provide a means of ensuring standard 
adjudication from place-to-place. Also,» it would provide a useful tool 
for the guidance of district office staff and investisators, and for 
veterans organizations and others who have the responsibility to advise 
pension applicants. 
Uniform decisions: It would appear to your Committee that, in the 
absence of any published directives, the Commissioners must encounter 
difficulty in maintaining uniformity in their decisions, having regard 
for the variety of circumstances which apply in the individual cases Cor 
before them. The Commission undoubtedly strives for consistency in its 
adjudication but your Committee considers that the standard of living 
which should be acceptable to the Commission for persons coming under 
these discretionary provisions of the Act would be more accurately 
arrived at on the basis of the suggested guides. 

These guides would work both ways. Should a dependant insist on 


a higher scale of living than might be considered reasonable for his 


circumstances and geographical location, the Commission would be on just 


grounds to pay pension at less than the maximum, or even to refuse an 
award of pension. On the other hand, the use of standard guides would 
have the effect of ensivring the maximum award possible where the cir- 
cumstances of a dependant, as determined in an investigation, indicated 
a standard of living far below that which might be reasonable. In the 
latter type of case there is an inherent danger, if no policy regarding 


permissible expenses is set out, of the applicant receiving less than 


that to which he is entitled, where the Commission's adjudication is 


based on the applicant's own estimate of his needs. Where this estima 
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Comment 


is less than the Commission would ordinarily be prepared to accept as 
reasonable, the applicant could be placed at a disadvantage compared 

with the applicant whose estimate of his needs indicated an unreason- 
ably high standard of living. 

Your Committee is of the opinion that the Commission has attempted, 
over the years, to treat dependants coming within the discretionary 
provisions of the Act as fairly as possible. It does appear, however, 
that the adoption of some recognizable standards to be used in adju- 
dication would be preferable to the present system under which decisions 
in these cases are presumably made without the benefit of any realistic 


yardstick. 
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“SECTION B 
DEFINITION OF DEPENDENT CONDITION 
GENERAL 

Section 2 (h) reads as follows:* 

"dependent condition" means the condition of being 
without earnings or income sufficient to provide 
maintenance. 

This definition is interpreted to mean that, to be in a dependent 
condition, a person mist be without earnings or income sufficient ‘to 
provide for maintenance. he 4ct vakos no sneciiic mention of assets. © 

Your Committee noted cases in which it anpeared that the Pension 
Commission had been required to award pension, even though the recipients 
owned property which was capable of producing income in an extent which,” 
if taken into account, would have meant that the recipient was not in 
a financially-dependent condition. 

In one such case F dependent parents'pension had been paid from 
2th of October, 1956 to the 31st of October, 1963, during which period 
the mother had assets which were valued for estate purposes on her death 
at $26,382. The overpayment created by the payment of pension during 
this period was $7,)12.65. The Pension Commission file indicates that 
legal action for the recovery from the estate might not be successful 


in view of the existing definition in the Pension Act of "Gependent 


condition", 
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COMMITTEE RECOMMENDATION 


(141) That the Pension Act be amended to provide a definition Dependent 

‘ ondition 
of "dependent condition" to mean the condition of being To Mean; 
Without 
Earnings or 
Income or 


without earnings or income or without assets capable of 


producing income, the total of such assets being suffici- Without Assets 
Capable of 
ent to provide maintenance. Producing 


Income. 


Teh 


Comment 


It seems unrealistic that, in deciding whether an applicant is 
in a financially-dependent condition, the Commission should be pro- 
hibited from taking into account the value of assets which could be 
considered as capable of producing income. . 

The value of a home which is required to house an applicant should | 
not be taken into consideration, unless that house is more adequate 
than the requirements would indicate, having regard for the principle | 
that pension can be paid, under discretionary basis, only where the 
Commission considers financially dependent circumstances apply. Of | 
the other hand, where an applicant owns property other than that in 
which he resides, it seems reasonable that under normal circumstances 
he should be expected to dispose of this property Or, alternatively, 
that the Commission should be allowed to make an assessment of the 
amount of income which the property may reasonably be expected to 
prodice, and take this into account in assessing |he requirement for 


assistance under the Pension Act. 


ms ew ew ew ee ln 
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REFERENCES 
RD 


l. Pension Act, Section 2 th). 


2. Committee Case File No. a 


CHAPTER 38 
DISCLOSURE OF INFORMATION FROM PENSIONER'S FILE 


GENERAL 


All official documentation relative to a pensioner or pension 
applicant is retained on a Department of Veterans Affairs file of 
the individual ex-member of the Forces. Pension matters are combined 
with other departmental papers in one single departmental file for 
each ex-member. 

The Pension Act provides in Section 69(c) that public servants 
may have access to these Departmental files "in order that they may 
discharge their duties". 

Departmental Instructions of the Department of Veterans Affairs 
provide that, under certain circumstances, the information on an ex- 
member's departmental file is available to persons and agencies outside 
of the Canadian Pension Commission and the Department of Veterans Affairs, 
and for the purposes other than those which are departmental or which are 
directly concerned with pension, or an application therefor. 

Department of Veterans Affairs Departmental Instructions govern the 
use of departmental files. The particular references in these Instructions 
to which your Committee has given concera are as follows: 

Departmental Instructions, Chapter 13 


yersons may e@ access to, xceive information 
8, The following persons may have access to, or receive t a 


from the file without the consent of the veteran: 


‘tment, Canadian Pension Commission, 
Board, the Auditor General, RCMP, 
nartment or agency or British 


nd National Insurance who need to 
snnection with the discharge of 


(a) officers of the Depa 
War Veterans Allowance 
any Federal government de 
Ministry of Pensions 


examine the files in 
their official duties. 


Q @ c 
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9e The following persons may, in the exercise of their 
official duties, either with the written consent of the 
veteran OR in the public interest, receive information 
from a file: 


(g) accredited medical advisers of firms or of another 
government, with the approval of DGTS or STMO or 
a medical officer designated by either of them, 
provided the veteran's written consent has been 
received; 


12. (1) DGTS * may, in his discretion, furnish the Medical 
Director of an Insurance Company with such medical infor- 
mation as he may deem necessary from the file or otherwise 
in possession of the Department relating to a person who 
has made application for life insurance, provided that the 
Insurance Company has filed with the Department an undertaking 
to treat such information as confidential, and the person has 
submitted his written authority to have such information furn- 
ished to that Insurance Company; and all applications for such 
information received by DGs shall be referred by DOs to HO. 


(2) STMO se may, in his discretion, furnish the Medical 
Director of an Insurance Company with such medical infor- 
mation as he may deem necessary from the file or otherwise 

in the possession of the Department relating to a person who 
has made application for casualty or sickness insurance, pro= 
vided that the Insurance Company has filed with the Department 
an undertaking to treat such information as confidential and 
the person has submitted his written authority to have such 
information furnished to that Insurance Company. 


It should be noted that information may be obtained under DVA 
Departmental Instructions, Chapter 135 paragraph 8 by another Federal 
Government Department, for the purpose of considering an application for 
employment, without the veteran's written consent. Medical directors of 


Insurance Companies may receive information from a DVA file only with the 


veteran's written consent. 


—_——— 
—_—— == =e aw 
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oa Director General Treatment Services, Department of Veterans Affairs. 


#% Senior Treatment Medical Officer, | 


; District Office 2 ans 
Affairs. trict Office, Department of Veter 


‘ 
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REPRESENTATIONS AND EVIDENCE 


Employment: Your Committee received a letter of complaint from a 
pensioner? whose promotion in the Federal Civil Service had been 
refused on medical grounds, based on a report to the Civil Service 
Commission from the Department of National Health and Velfare, obtain- 
ed through review of Pension Commission records on the Department of 
Veterans Affairs file of the pensioner. This appeared typical of many 
cases, and your Committee was informed, in a letter from T.A. Murray, 
Assistant Secretary of the Department of Veterans Affairs, under date 
of December 17, 1965, as follows:? 

It has been the practice for many years in this Depart- 

ment to co-operate with officers of the Civil Service 

Health Division and the Civil Service Commission, in 


connection with the placement of veterans in positions 
in the Public Service. 


Tt can be stated, therefore, that quite frequently the 
Civil Service Health Division draws veteran's files for 
perusal. The authority in this regard is contained in 
Volume I, Book h, Chapter 13 of the Departmental Ins- 
tructions. 


Insurance Companies: in one case, which your Committee considers 
typical, a 75% pensioner for gunshot wounds incurred during World War 
II had made application to a life insurance company for a life insurance 


policy. His departmental file included, in addition to reports on 


his pensionable condition, 2 report on an examination for heart disease. 


The report, forwarded to the insurance compary from the Director General 


of Treatment Service, Deparxtment of Veterans Affairs, under date of 


4 
May 13th, 1965 included this reference: 
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Representations and Evidence 


He was examined in the heart clinic in July, 1959. The 
following is quoted from the Cardiologists's report, 
"Electrocardiogram shows sinus rhythm at 70 PR intervals 
o16, T waves are flat in 2 and negative 3 and AFV flat 
in V5 and V6. This is an abnormal record indicative of 
myocardial damage especially in the posterior mycardium. 


On fluoroscopy the heart is not grossly enlarged. The 
lung fields are clear. With barium in the oesophagus 
no left atrial enlargement and no valve calcification 
is present. 


Opinion: This man has objective evidence of heart disease 
based on a faint murmur and an abnormal E.C.G. I think 

it is doubtful that he is having any symptoms from this 
condition at the present time. I would think his heart 
disease is on a mycardial-basis, rather than valvular 
disease and would suggest that he be re-examined in 

6 months. 


Diagnosis: Suspect Arteriosclerotic Heart Disease. 
The pensioner's application for life insurance was refused by 


the company. 
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COMMITTEE RECOMMENDATION 


(142) That the provisions of the Pension Act and the Department of 
Veterans Affairs Instructions which permit access to files 
and disclosure of information to medical advisers of firms 
Confidential 
or of other governments, and to the medical directors of information 


Not to be 
insurance companies, be cancelled; or, should the Depart- Released to 


ment of Veterans Affairs consider that prospective employ- and anaes 
ers or insurance companies should have access to information 

on a departmental file, other than that which relates to 

cn, separate files be established for pension matters, 


and that there be no disclosure from these files to pros- 


pective employers or insurance companies. 
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COMMENT 

On initial examination, your Committee considered there was no valid 
objection to the disclosure of information from pension records to pros- 
pective employers or insurers, so long as prior consent had been obtained 
from the pensioner. It was only on closer study that it became apparent 
that there are certain inherent dangers in this procedure. These are 
examined below. 

Pensioner's Consent: So long as authority exists under which a prospective 
employer or insurer may have access to this information, there is an element 
of compulsion involved. An applicant for employment or insurance, who is 

a pensioner, can always refuse to give consent. However, in doing so, he is 
running the risk of leaving the impression that he has something to hide, when 
in fact he does not have complete knowledge of the contents of his file. An 
employer or insurer, faced with such refusal on the part of an applicant, might 
develop some curiosity as to whether the pension records contained information 
which, if available, would affect the decision under consideration. 

There can be a great deal more to this factor of the pensioner giving 
his consent that might appear on the surface. In practical application this 
procedure amounts to a "gun at the head" of the pensioner. He is placing 
himself in an invidious position if he withholds the consent. If he grants 
it he is acting in the dark as he does not know the contents of his file. Als 
he would have no opportunity for explanation regarding possibly harmful infor- 
mation which an employer or insurer may obtain through the file. i 
Medical Diagnosis: It seems possible that many pensioners could be un- 
aware of the meaning, and perhaps the portent, of the diagnosis used to | 
describe medical conditions. 


For example, a pensioner may have been 


told that he has arthritis. There are many different forms of this 
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Gisease, end the American Illustrated Medical Dictionary > defines it 
as being due to "gout , rheumatism, gonorrhaea, traumatism'., The 

point here is that a pensioner may be of the opinion thet the Cisclosure 
of information to a prospective employer or insurer to the effect that 
he suffers from "arthritis" could not be harmful, It is possible, 
however, that the description of the disability in medical terms might 
tell a prospective employer or insurer a much different story than 
that which the pensioner envisaged. Your Committee feels that, because 
many pensioners do not have a complete understanding of the medical 
diagnosis. of their condition, it is not equitable to retain a pro- 
cedure under which such information can be revealed in regard to 
applications for employment or insurance. 

Another aspect concerning medical diagnosis is the use of specific. 
terms. For example, sities nagiuen may have been given a medical diagnosis 
and assessment by the Pension Commission for psychoneurosis. It is 
believed that this term has a very broad application in pension admini- 
stration, There is also the possibility that a medical officer of the 
Commission, in an attempt to be helpful to an applicant, may have used 


the term in a very special sense. This is particularly pertinent in 


those pension cases where the applicant had long combat service. 


‘the Commission doctor may have consicered that the use of the term 
Within the confines of pension administration was justifiable. Had 


he considered that this diagnosis would be revealed outside of the 


Department, particularly in regard to an application for employment 


1+, atate the. diagnosis in differcnt 
or insurance, he may have preferrcc to state the crag 
terms. 


At the same time, your Committee sympathizes with the medical 
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officer of the Department of Veterans Affairs who is given 

the responsibility to prepare a report to an employer or insu. 

rer on the pensioner's cdndition. If the file states "psycho. 
neurosis" this diagnosis would presumably have to go into the 
report, and although your Committee firmly believes that the 
departmental staff would do its best to give an explanation in 
sufficient length to ensure accuracy, there is always the pos- 
sibility of misunderstanding. 

Non-pensionable Disabilities: The files of many pensioners 
contain information relative to medical conditions other than those 
for which pension is in payment. This comes about partly because 

an applicant may have made application for a number of conditions 
for which entitlement has not been granted. Also, your Committee is 
mindful of the fact that, in making application for pension, it +8 
possible that the applicant will describe a condition in the gravest 
terms at his command. This is understandable as he is attempting to 
establish a pension claim, These statements become part of his 
record, although they may have nothing to do with his pensionable 
condition, 

In addition, many pensioners have taken acvantsere of the provisis 
ons of the Treatment Regulations of the Department under which they can 
be hospitalized for non-pensionable conditions, on a repayment basis. 
This has had the result of building up, on the pensioner's file, a 
considerable medical history which has no direct relationship to 


his pensionable condition. However, if the time comes for a 
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pooment 
pensioner to consent that information be revealed to a prospective em- 
ployer or insurer, he may very well be thinking in terms only of his pen 
sionable condition and may not be aware of the complex medical report which 
might eeeeteiy ve furnished on him. 
General: Your Committee is aware that, in this procedure under which informa- 
tion may be disclosed to employers and insurers, there may be some potential 
benefit to be weighed against the dangers, and even impropriety, of a procedure 
which permits the disclosure of this information. On the balance, any benefits 
seem to be far outweighed, and the effect of this procedure, in so far as your 
Committee is concerned, is to place the pensioner at a disadvantage compared 
with non-pensioners. 

Should an employer or insurer require factual information relative to a 
pensioner's medical condition, he should obtain this through the same methods 
as he must necessarily use for the population at large. This would not give the 
pensioner any additional benefit which may accrue from the existing procedure. 
At the same time, it would not have the result of inadvertantly providing infor- 
mation to setae or insurer which may prove harmful to him. As well,it 
would not place him in the untenable position of having to withhold consent 
for an employer or m insurer to have this information from his confidential 
pension records. In short, your Committee believes the procedure is not con- 


sistent with good pension administration, and should be removed. 
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CHAPTER 39 
EXEMPTION OF PENSION FROM INCOME TAX 
GENERAL 


The Income Tax Act, Section 10(1)(d), provides that payments 
made under the Pension Act shall not be included in computing the in- 
come tax payable to the Department of National Revenue. This provision reads:+ 


a pension payment or allowance that is received under 
or is subject to the Pension Act, the Civilian War Pen- 
Sions and Allowances Act or the War Veterans! Allow- 
ance Act, or compensation received under regulations 
made under section 5 of the Aeronautics Act. 


The Report of the Royal Commission on Taxation * recommended that 
the statutory exemption for pensions under the Income Tax Act be eliminated. . 
This report stated: 3 
The comprehensive tax base we recommend should encompass 
all forms of income, and therefore in principle all ex- 
clusions and exemptions should be terminated. We recom- 
mend that all income should be taxed in full and, if 


specific relief were required in respect of payments by 
the government, the need should be met through higher 


payments. 


Certain items referred to in section 10 such as workmen's 
compensation and unemployment insurance have already been 
discussed. The balance of the items are briefly discussed 
below, along with our specific recommendations for changes. 
Service Pension or Allowances Section 10(1)(d) 


Exemption should be eliminated after consideration has 
been given to a revision of the amounts payable. 


Your Committee studied the recommendation of the Royal Commission 
on Taxation concerning elimination of the statutory exemption of pension 
for income tax, in order to determine its effect, if implemented, on 


payment of pensions for disability or death arising from military service. 
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The sittings of your Committee, during which representations and 
evidence were heard from veterans organizations and others, were con- 
cluded prior to the publication of the Report of the Royal Commission 
on Taxation. Accordingly, the submissions to your Committee did not 
include reference to the income tax exemption on pension. Veterans 
organizations did, however, refer the matter to your Committee in cor- 
respondence as set out below: 
Royal Canadian legion: In a letter dated April 26th, 1967, this association 
set out its views on abolishing the exemption as follows: 


We understand that your Committee has not as yet completed 
its final report so we are taking this opportunity of 
bringing to your attention an item contained in the report 
of the Royal Commission on Taxation, which was tabled in 
the House of Commons on 2) February, 1967. This report 
contains a recommendation which, if accepted by the Govern- 
ment, will have the effect of eliminating the exemption of 
disability pensions under the Income Tax Act. Other benefits 
paid veterans and dependents under the W.V.A. Act and the 
Civilian War Pensions and Allowances Act would also be 
affected by the recommendation, which is to the effect that 
all exclusions and exemptions should be .terminated, and on 
page 532 you will find the following: 

"Service Pension or Allowances: 
Section 10(1)(d) 


Exemption should be eliminated after consideration has 
been given to a revision of the amounts payable." 


It is our understanding that exemption for disability pen- 
Sions has been contained in the legislation since 1920. 
You may be interested in the following excerpt from the 
House of Commons report of June 8 of that year (Hansard, 
Volume IV, page 3253). Sir Henry Drayton said, 


"As it reads now, it says that the ‘income from pensions! 
Shall not be taxable, but it is the pension itself 
that should not be taxable, and so we say that no pensio 
So earned shall be taxable. Instead of reading 'income 
derived from any pension,' it will now read: ‘any pensi 
granted to any member of His Majesty's military, naval — 
or air forces or to any relative, and so forth. Itw 
be manifestly unjust to tax those pensions. They are 
annually; they are not invested. The idea is to make 
clear that the soldiers! pensions are not taxable." 
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While there has been no indication that the Government is 
giving consideration to accepting the recommendation, we do 
believe it would be most unfair to consider at this late 

date the taxing of pensions which are paid for deaths and 
disabilities resulting from service in Canada's Armed Forces. 
We feel the members of your Committee may wish to give con- 
sideration to the recommendation and we hope, go on record 

as opposing aceptance of it by the Government. 


Army, Navy and Air Force Veterans in Canada: This association, in a letter 


to your Committee under date of April 28th, 1967, made the following 


comment on the recommendation to remove the income tax exemption for 


pensions: ° 
When the Army, Navy and Air Force Veterans in Canada had 
the privilege to present its Brief to your committee on 
December 6, 1966, the "1966 Carter Report of the Royal 
Commission on Taxation" was not available for study of 
any implications the recommendations of the report would 
have on Canada's War Disability Compensation recipients. 


We, therefore, request the following comment be appended 
to the Army, Navy and Air Force Veterans in Canada Brief: 


Page 531 of Volume 3 ‘of the "Carter" report, under the 
heading "Sundry Other Items of Income", reads: 


There are several kinds of receipts that are ex- 
cluded from income under section 10 or exempt from 
tax under section 62(1) (a) of the Income Tax Act 
or under other legislation." 


The comprehensive tax base we recommend should en- 
compass all forms of income, and therefore in principle 
all exclusions and exemptions should be terminated. 

Io recommend that all income should be taxed in full 
and, if specific relief were required in respect of 
payments by the Government, the need should be met 


through higher payments." 


To clarify its recommendations, the "Carter" Committee 

report mentioned definite benefits which should be in- 
cluded; such as Workmen's Compensation, sepsis ioe . 
Insurance, Service Pensions or Allowances, and Royal Canadian 


Mounted Police Pensions. 


Also specific exemptions were recommended: the Governor- 
General should be maintained, and extended to Lieutenant-~ 
Governors; Expense Allowance for Members of a FL peel: 
Assembly; Municipal Officers' Expense Allowance; and 


employees of another Country. 
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What is of great concern to the members of the Army, 

Navy and Air Force Veterans in Canada is that the present 
exemptions, which are now in effect for War Disability 
Compensation, are not mentioned in the exemptions. Our 
only conclusion must be that compensation paid to Canada's 
war disabled and dependants is to be included in the 
"Sundry Other Items of Income" quoted and recommended the 
exemptions should be terminated. 


The basis for awarding war disability compensation is 

for loss of earning power and suffering incurred on Active 
Service, or the result of such service. It is by no means 
of the imagination to be compared with general earnings or 
other means of income. One in receipt of War Disability 
Compensation does not turn on the condition for which he 

is compensated -- at say nine in the morning and by the same 
token turn it off at five o'clock in the afternoon. He has 
the loss he has sustained by War Service and is suffering 
twenty-four hours in the day. 


Under the "Carter" recommendation, the seriously disabled 
and those in receipt of Attendance Allowance would be more 
affected than those with lesser disabling conditions. The 
loss of expectancy of life is also a factor to be considered 
for the seriously disabled. 


Widows, dependants and those depending on their small pensions 
would become taxable or placed in a higher taxation bracket. 


For years, when adequate War Disability Compensation was 

requested, the Government of Canada has used as a factor ing 
determining the Rate of War Disability Pensions exemption forum 
Income Tax purposes. 


In considering the recommendation of the "Carter" committee 
"that where specific relief were required in respect of pay= 
ments by the Government, the need should be met through higher 
payments", this recommendation, in the opinion of our Associ 
would require a vast increase in the administration work of the 
Department of Veterans Affairs, due to the complex War Disabil 
Compensation Pensions and additional benefits. We fail toe 
prehend how the higher payments wovlid remedy the situation aS 
additional payments would escalade income and place the recipi 
in higher Income Tax brackets. 


The Army, Navy and Air Force Veterans in Canada strongly rece 
mend that War Disability Compensation (Pensions) and other — 
benefits under the Canadian Pension Act be maintained as exe 
as income for Income Tax purposes, for reasons given and pri 
cipally it has been a long-established accepted policy of 4 


era ae of Canada and there appear no justified reasons 
change. 
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War Amputations of Canada: With regard to the recommendation of the Royal 


Commission on Taxation that the income tax exemption for war disability 
pension be repealed, this Association forvarded a copy of a resolution 
wiich was approved at its directors! meetihg on April 8th, 1967, °° 


The resolution reads as follows: © 


WHEREAS, the Royal Commission on Taxation has recommended 
that "all forms of income" be taxable; and 


WHEREAS, this report made specific reference to Workmen's 
Compensation and Unemployment Insurance, but did not refer 
to war disability pensions as such; and 


WHEREAS, notwithstanding the absence of any specific 
reference in the Royal Commission Report, there is always 
the possibility that if the Report were accepted in prin- 
ciple, it could lead to the suggestion that war disability 
pensions should no longer be exempt from income tax; and 


WHEREAS, traditionally war pensions have been paid as a debt 
of gratitude by a grateful country, in compensation for disa- 
bility or loss of life; and 


WHEREAS, although the basic rate of pension is presumably 
based on the loss of earning power in the untrained labour 
market, it is understood that this is solely a means of 
gauging the amount of pension which should be paid, and 

4s not intended to mean that pension is income, or paid 
for the purpose of sustaining kike's 


THEREFORE, be it resolved that the War Amputations of 

Canada go on record as opposed to any suggestion that war 
= ; . 

disability pension should be taxed as income. 


“National Council of Veterans Associations in Canada: This Counc) 
wrote to your Committee, under date of hay 23rd, 1967, in regard to the 
recommendation of the Royal Commission on Taxation that the exemption of 


git 
disability pension from income tax be removed, as follows: 


The recommendation made by the Carter Commission se 
all pensions and allowances paid under the Speman: 
be considered as taxable income appears to endanger the 
entire concept of the Pension Act. 


he intangibles of service to the country 

in time of war, the pain and suffering involved in being wounded 
2 I / ; , 

i vice and the substantial loss of enjoyment of life as a 

fea 31a1 disability, war disability pensions 


a serious resic * ye 
banal aah responsibility of the Government of Canada. 
orm Ce 5 aa a 


Having in mind all t 
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The traditional levels of pension at the value of unskilled 
manual labour cannot hope to provide adequate compensation 
for the losses suffered by the war disabled. The payment 

of pension at this level and its exemption from direct 
taxation does however encourage the war disabled to assume 
the role of responsible citizens and to engage in such 
useful occupations, however limited, as their disabilities 
permit. To tax the pension itself serves to penalize rather 
than to encouraze such efforts. I cannot believe that this ‘ 
penalty would be in the best interests of the people of 
Canada. 


The attendance allowance and the clothing allowance paid 
under the Act are essentially a form of special damages to 
help meet the added disbursements occasioned by the disability 
and should not be taxable under any interpretation of incom. 


I know that you will be as concerned as we are regarding the 
implications of the Carter Commission recommendations and 
would hope that you will be able to deal with this matter 

in your report. 


The Sir Arthur Pearson Association of the War Blinded: This Association 
also wrote to SACI ene under date of May 3lst, 1967, to make none 
its views on the recommendation of the Royal Commission on Taxation that 
the exemption of war disability pevisions from income tax be repealed. The 


Association's views are as follows: 8 


For fifty years we have had to gradually build up an 

atmosphere of rehabilitation for the seriously disabled war 
blinded, by creating public confidence in their ability to 
perform, and by a gradual process of motivating and encouraging 
the blind to accept a job, however menial, regardless of their 
intelligence and abilities - latent and otherwise. With a few 
exceptions, the jobs are of the low-paid variety, monotonous, 


with no hope of promotions in the competition with sighted 
employees. 


One of the paramount incentives has been that the seriously 
disabled war blinded could work and earn any amount, without 
in any way affecting his pension and allowances. If the War 
Disability Pension is to be subject to Income Tax - according 
to Carter recommendations - it will destroy the incentive, and 


the rehabilitation of the severely handicapped will be set 
back fifty years. 
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I shudder to think of all the implications that would 
evolve from taxing the War Disability Pension. I 
feel certain that many who now, in a sense, merely 
augment their pension income, would terminate their 
employment, in spite of loss of self-respect. There 
is, however, an over-all exercising among our group of 
courage, determination and unwillingness to give in to 
all that their handicap entails, which I, personally 
feel should be encouraged rather than discouraged. 
They have never been complainers - but then, what else 
could be expected of men who volunteered to give 

their all - and almost didi 


War Pensioners of Canada Incorporated 


This organization forwarded a letter to your Committee under date 


of June 28th, 1967, which is quoted hereunder: 


Our Association recognizes the diligence and 
consideration of your Committee in delving into the many 
aspects required for preparation of the Report. In 
addition, the co-operation extended by your Committee 
to all veterans organizations is sincerely appreciatede 


From such experience, you will readily understand 
the concern of the War Pensioners of Canada, Inc., 
on the far-reaching effects of the recommendations of 
the Carter Commission that pensions and allowance under 
the Pension Act become taxable, Itis felt that you 
too will view this proposal as seriously damaging the 
welfare of all recipients of war disability compensa- 
tione 


The interim increase in pensions authorized by the 
Government in 1966 apparently acknowledges that the 
level of pensions is insufficient, If pensions 
become taxable, even the interim increase would be 
reduced, thereby retracting a good part of the 
acknowledgement referred to abovee 
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Our organization also wishes to draw attention to the 
hardship of such legislation on the War Blinded, the War 
Amps, and its effect on their attendance, clothing and 
special allowance. The very thought is, indeed, revolting. 


The War Pensioners of Canada Inc. respectfully request 
that your Committee consider including in your Report a 
strong recommendation that war disability compensation 
and allowance under the Pensions Act remain tax free, 


Canadian Corps Association 


This organization wrote to your Committee under date of July 5, 
1967, concerning the proposal in the report of the Royal Commission 
on Taxation regarding income tax on pensionse The letter follows: 


It has been brought to our attention from reports 
published in the press, that included in the Carter Royal 
Commission Tax Recommendations, is a proposal that the 
Government of Canada remove the exemption provision 
having reference to War Disability Pens:ions and that they 
become taxable income} 


The Canadian Corps Assocation feels that this is a most 
unjust proposal. These men, in time of war, have already 
paid their debt in full to society and they should now not 

_ be subjected to taxation of the compensation that they were 
awarded for their respective sacrifices in defence of this 
country. 


We trust, Sir, that you will include within your Survey 
Report, which we understand is now nearing completion, a 
firm stand_AGAINST any proposal by the Government to adopt 
the Carter recommendation to make War Disability Pensions 
taxable. 


In conclusion, the Canadian Corps Association wishes to 
record our sincere appreciation to you and your Committee 
as a whole, for the many months you have devoted to the 
study of the work and organization of the Canadian Pension 
Commission and we will look forward most enthusiastically 


to the opportunity of studying your completed survey 
reporte 


HISTORY 

The Income War Tax Act was passed in 1917. The first Pension 
Act 9 was approved under date of July 7th, 1919. An amendment to 
the Income War Tax Act was passed’in'1919 provicing an exemption 
from income tax for pensions paid for disability or death arising 
from military service. The amendment read as follows: 48 


he Section five of the said Act is amended by 
adding thereto the following paragraph:-- 

"(1) Income derived from any pension granted to 
any member of His Majesty's military, naval or 
air forces for any disability suffered by the 
pensioner while serving in any of His Majesty's 
forces during the war that began in August, one 
thousand nine hundred and fourteen, and the in- 
come derived from any pension granted to any 
dependent relative of any person who was killed 
or suffered any disability while serving in the 
said forces in the said war." 


The amendments in the Income War Tax Act proposed in Bill 1h 
submitted to the House of Commons in 1919 contained no provision for 
an exemption for pension payments. During the second reading of the 
Bill on June 19th, 1919, Sir Herbert Ames, M.P., St. Antoine, suggested 
that pensions for disability or death arising from military service 
should be exempt. This suggestion was supported by Hon. Rudolphe 
Lemieux, M.P., Maisonneuve = Gaspe. The proposal, as outlined by 


Sir Herbert Ames and supported by Mr. Lemieux, was set out in the 


Report of Debates of the House of Commons of that date as follows: lt 


Sir Herbert Ames: In the original Income Tax Act 

there are two clauses which allow for exemption -- 
clauses 3 and 5. We nave been dealing with clause 3. 

I do not see that clause 5 is dealt with at all, but 

it relates to exemptions. I would like to make a few 
observations with regard to a matter that I desire to 
call to the attention of the Minister of Finance 
(Sir Thomas White). Paragraph (j) of clause 5 provides 


that: 


115€ 
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The military and naval pay of persons who have 
been on active service overseas during the present 
war in any of the military or naval forces of His 
Majesty or any of His Majesty's Allies. 


---shall be exempt from taxation. I would to put in a plea 
for the same provision with respect to the pension that may 
be awarded to the widow of a man who has been killed in 
service, or afterwards, or the pension that is derived by 

a person who is disabled. It is quite possible that there 
may be a little other revenue in addition to the pension. 

If the widow of a colonel or a major has an income derived 
from life insurance, her pension income and life insurance 
income might bring the amount up to the point where a portion 
of her income would be taxed. I think the principle having 
been once adopted that the military pay of persons engaged 

in the war should not be taxed, the same principle should 

be applied to pensions and disablement allowances. Strictly 
speaking, the Government simply pays with one hand and takes 
back with the other. As these deserving people will have to 
live mainly upon the pension allowance. I do not think this 
Government should exact from them sums that might otherwise 
be properly collectable, and I would ask the minister, when 
the Bill comes down, to please include a clause to that effect. 


Mr. Lemieux: JI wish to support with all my heart the pro- 
posal or suggestion made by my hon. friend from St. Antoine 
(Sir Herbert Ames). I think that just as the military pay 

was placed beyond the reach of the tax collector so ought 

the pension paid to the widow. As my hon. friend says, that 
pension at the present time, until further amendment -- and I 
hope amendment may come =-- is small and gives the recipient 
just the bare necessities of life. Under these circumstances 
I would certainly support any amendment which would provide 
for an exemption in favour of the widow who receives a pension. 


Sir Thomas White: I am disposed to regard very favourably 

the sugzestion put forward by the two hon. members. The hon. 
member for St. Antoine (Sir Herbert Ames) had drawn the matter 
to my attention and it strongly appeals to me. It is not 
necessary to make any amendment to the resolution, because it 
is open to us, when the Bill is in the committee stage, to 
extend the exemptions by cutting down and not adding to the 
burdens of taxation. I will have a note made of the sugzestions 


and get an appropriate amendment to the Bill when it is in the 
committee stage. 


When Sir Thomas White, the Minister of Finance, was presenting amendments 
to the Income War Tax Act on June 2th, 1919, he proposed an amendment to 


Section 5 of the Act (such amendment being adopted without change as set out — 


above) and stated: a 


History 


I think that meets the suggestion put forward by the 
Honourable Member for St. Antoine (Sir Herbert Ames) 
and concurred in by the Honourable Member for Maisonneuve 


(Mr. Lemieux). 


This provision was amended by Bill 158 of the House of Commons 


in 1920 but there was no change in intent. The new provision read:3 


(1) 


any pension granted to any member of His Majesty's 
military, naval or air forces for any disability 
suffered by the pensioner while serving in any of 
His Majesty's forces during the war that began in 
August, one thousand nine hundred and fourteen, 

and any pension granted to any dependent relative 
of any person who was killed or suffered any disa- 
bility while serving in the said forces in the said 
war. 


Sir Henry Drayton, the Minister of Finance, in moving the second 


reading of Bill 158, ptavedi co! 


In 1923 a further amendment to 


exempting pensions granted to Force 


income tax. 


Paragraph (1) reads: 


--income derived frommy pension granted to any 
member of His Majesty's military, naval or air 

Forces. «és veeesand the. income, derived from any 
pension granted to any dependent relative of any 
person who was killed or suffered any disability 


‘while serving in the said forces in the said war. 


As it reads now, it says that the "Sncome from 
pensions" shall not be taxable, but it is the 
pension itself that should not be taxable, and 

so we say that no pension so earned shall be 
taxable. Instead of reading "income derived from 
any pension", it will now read: "any pension" 
granted to any member of His Majesty s military, 
naval or air forces or to any relative, and so 
forth. It would be manifestly unjust to tax those 
pensions. lhey are used annually; they are not 
invested. The idea is to make it clear that the 
soldiers' pensions are not taxable. 


the Income War Tax Act was passed, 


s of His Majesty's filies from 
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1920 


1923 
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History 
The Salary Deduction Act of 1932 © provide for a 10% reduction 


from the remuneration of every member of the Fublic Service of Canada, 
as an cconomy measure due to economic conditions. A similar deduction 
was effected in the pay and allowances of officers of the Armed Forces 
and members of the Royal Canadian Mounted Police. 

A proposal was made in the budget brought down in the House of 
Commons March 21st, 1933, to the effect that pension payable to 
persons in the employ of the government would be suspended. 16 

This proposal led to discussions with voterans orzanizations, con- 
cerning the question of a reduction in pensions paid for disability or 
death arising from military service. Your Committee was unable to find 
an official record of this discussion. It would appear, however, that 
the veterans organizations agreed that, rather than decrease seteteaen 
the exemption from income tax should be repealed. 

The amendment which repealed the incore tax exemption for pension 
was introduced in the House of Commons on May 5th, 1933, by the Honourable 
Edgar N. Rhodes, the Minister of Finance. He stated at that time: 17 


I have an amendment to move to this resolution, 
Mr. Chairman, as paragraph 20. It is as follows: 


20. That the exemption heretofore afforded 
with respect to war pensions be repealed. 


It will be within the knowledge of the committee 

that this is part of the arranserent which was 
arrived at after conferences with the representatives 
of the several veterans'' organizations. 


He gave further explanation as follows: 18 


Conferences were held with the heads of the various 
veteran organizations who agreed to the proposal that 
pensions should be subject to income tax. This action 
was taken for the very reasons given by my hon. friend. 
It was felt that this tax would have a bearint only 

upon those whose incomes were large enough to be subject 
to income tax. It wil] not touch the creat majority of P 
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These proposals will have no bearing at all except in the 
case of a returned soldier who has in addition to his 
pension en income from private or other sources running 
into substantial figures. We are asking for a contribution 
from the individual who can well and properly afford to 
make one by way of income tax. 


The legislation to repeal the exemption in income tax was introduced 
in the House of Commons as Bill 96-49 The Bill contained no explanatory 
note regarding the amendment which read as follows: 

(1) of Section of the Income War Tax Act is repealed. 

This matter wes dealt with in the address of Major J.S. Roper, 
Dominion President of the Cmadian Legion, to the Fifth Dominion Convention 
of that organization on March 12th to 15th, 193h. Major Roper's address 
made refereme to the proposals in the budget speech of the Minister of 
Finance, to the effect that pension paid to persons employed by the Federal 
Government should be suspended in view of the economic depression of the 


country. Major Roper's comments in his Presidential Address, relative to 


2 
the budget proposal, are set out below: ‘ 


It will be remembered that during the Session of 1933 
considerable consternation was caused in the ranks of 
ex-servicemen by an announcement in the Budget Speech 

of the Honourable The Minister of Finance, that certain 
measures would be taken affecting the pensions of all 
pensioners in the employ of the Dominion Government , 
during the period of such employment e This measure, which 
I mav truthfullv say came to us as a bolt from the blue, 
constituted, in our opinion a violation of a principle 
which had been laid down during the war itself and which 
had been confirmed on numerous subsequent occasions, and 
upon which the whole structure of our system on pension 
awards was founded. I mean by this that, in laying 

down the existing pension scale it was distinctly under 
stood, and in fact provided in the Statute itself, eee 

a pension should not be affected in any way by ability 
of the pensioner to perfect himself in any indus ry ‘a ae 
pation. No question had ever been raised before as 2 a 
soundness of this principle; for it is ebytous that 3 a 
only remaining alternative were adopted then agrees ae 
have to be paid in each case on the basis of the . ivi _ 
earning capacity of each pensioner, according to ig quali- 
fications. This would be an almost impossible tas 
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from an administrative point of view and, in addition, 
would result in a wide disparity of awards as between 
soldiers of the same rank. For instance, a labourer would 
be pensioned simply on the basis of his ability to perform 
ordinary labour, whereas a cistinguished rmmsician or a dis- 
tinguished surgeon would have to be pensioned on the esti- 
mated loss of earning capacity in those particular professions. 
Thus a uniform scale was laid down for all, subject only to 
variation in rank, the basis being the ability of the pensioner 
to perform ordinary labour; on the explicit condition, as I 
said before that if, notwithstanding his condition, the pen- 
sioner could improve his position in life he »as permitted 

to do so without prejudice to his pension. 


a ee. = 
a a ee i 


It is not necessary to enlarge extensively on subsequent 

events as they are well known. Let it be sufficient to say 

that the Legion, together with the Organizations with whom 

we were associated, came to the conclusion that the vital 
principle involved could not be willingly relinquished. We 
considered not only would the proposal have the effect of 
nullifying a principle established over many years, but we 

also felt that the example would swiftly be followed by 
Provincial and Minicipal Authorities and by employers of 

labour generally. After deliberating the matter most tho- 
roughly we decided to ask for an opportunity to lay our > 

views before the Government, before action on the Budget pro- 
posal was taken. This request, I am pleased to say, was 

at once granted. Interviews took place between the Right 
Honourable the Prime Minister, the Honourable the Minister 

of Finance and ourselves, when the whole matter was thoroughly 
discussed, and our views were set out in a Memorandum, which 

was presented to the Government, and which was circularized 

to the entire Legion. During these discussions the honour 

was again conferred upon me of acting as Spokesman for our 
Delegation. In our representations we made it abundantly 

clear that we were fully cognizant of the financial crisis 
through which the Country was passing; and we were fully 
convinced that, if a national necessity were shown, the 
ex-servicemen of Canada were quite willinz to make sacrifices, — 
providing all other classes of our people were asked to make — 
corresponding sacrifices. We were not able to agree, however, 
to the abolition of the principle involved in the present issue- 
I say very frankly, and very gladly, that the reception of our 
representations was courteous and considerate in every way, and 
as is now well known, the proposal was ultimately withdrawn in 
its entirety. Coincidently, however, we considered it incumbent. 
upon us to aeree, that no additional pension to wives of pen- . 
Slonerse marricd after hay 1st, 1.933, en? to children of pensioners | 
born aftcr that date, shoul? be naif anteslen to 4% seyetions See 
hecone subject to Income Tax. | 


4 


1162 


History 


Again I point out for the benefit of all those interested, 
that in these discussions and negotiations with the Govern- 
ment, which were undertaken by us only because of our res- 
ponsibility for the maintenance of the principle involved, 
we were not seeking to establish further rights, or to ask 
for further expenditure. We were simply carrying out our 
bounden duty to preserve, if possible, rights which already 
existed; and whilst we were successful in this, we at the 
same time made a concession in regard to pension allowances 
which has had, and will continue to have the effect of 
saving to the Country a substantial sum of money. 


Let those who criticize us bear this in mind also. This inci- 
dent, whilst on the whole it resulted satisfactorily from our 
point of view, nevertheless did not tend to settle the minds 

of ex-servicemen, already unsettled as they were by the general 
situation in regard to the pension administration, to which I 
have referred previously. 


Mr. J. Le Ilsley, Minister of Finance, announced in his budget 


1942 
speech in the House of Commons on June 23rd, 19y2 that the government was 


planning to recommend reinstatement of the intome tax exountion in rese 


A ’ 1 1 Fy ee “ud nme ral | 
pect of war service pensions. [iis statement Sollcaus: 


In addition to the changes in the rate structure and the 
other proposals which I have just mentioned there are 
several other items which are of general interest. J am 
pleased to announce that I am going to recommend to the 
house an exemption from all taxes under the Income War 
Tax Act in respect of war service pensions, regardless 

of whether they arise out of the past war or the present 
one. I feel sure that this will meet with a hearty res- 
ponse not only in the house but in the country as a whole. 


This amendment was introduced in the form of Bill 115 and given first 
reading under date of July 22nd, 1912. The Bill gave no explanation con- 
cerning the amendment ,wwhich was approved by the House of Commons under 


22 
date of July 31, 1942, as follows: 


(2) Section four of the said Act is further amended by adding 
thereto the following paragraphs: 
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"(1)(i) Pensions granted or payable under the provisions 
of the Pension Act, or other payments in the nature of 
pensions which were being administered on the thirty-first 
day of July, one thousand nine hundred and forty-two, by 
the Canadian Pension Commission as directed by the Governor. 
in-Council, under Section six of the Pension Act; 


(ii) Pensions granted or payable on account of disability 
or death arising out of war service by the government of 
any country which was an ally of His Majesty at the time 

of such war service; Provided, and to the extent that, such 
country grants a similar exemption in respect of such pen- 
sions payable by the government of Canada." 
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(143 ) That the statutory exemption from income tax for payments Exemption 
From 
made under the Pension Act be continued. Income Tax 
be Continued 
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It is the view of your Committee that the basis upon which pension 
is paid in Canada is sufficiently unique to remove such pension from 
classification as "income" in so far as this term is used to describe 
monies received by an individual upon which a tax is imposed, 

As in other countries, Canada has exempted pensions paid for dis-~- 
ability or death arising from military service from taxable income. The 
only exception in the forty-eight year history of the Pension Act was 
during the depression of the 1930's, when this exemption was removed 
as a temporary alternative to a reduction in the basic rate of pension, 
Similar to the reductions made in the pay of employees of the Federal 
Government . 

The Royal Commission on Taxation, in its Report of December 22nd 
1966, recommended that: 

The comprehensive tax base we recommend should encompass 
all forms of income, and therefore in principle all 
exclusions and exemptions should be terminated. 

Taking into consideration all aspects of the Pension Act, it would 
not appear that monies paid in the form of pension under this Act could 


properly be considered as one of the "forms of income" for the purpose 


of taxation, 


Comparison with Other Forms of Income 
The income of an individual may fall into a number of classifications 


including: 


1. Monies earned for services rendered, 

2 Workmen's Compensation. 

3e Monies paid as retirement income through a pension 
plan designed to replace earnings on retirement. 

he Allowances paid in the form of a social benefit to replace income 
where the recipient is unable to earn sufficient for his needse 

5e Unemployment Insurance benefits, 

6. Monies received as the proceeds of an insurance policy. 

7e Monies paid as investment income, as a rental for funds 
owned by the tax payer and used by others. a: 
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8. Monetary gifts. 
9. Monetary rewards for some specific act. 
10. Bursaries or scholarships, 
11. Alimony or separation allowances. 
12. Monies received as part of a profit sharing plan. 
13. Winnings from gambling. 


Your Committee's examination appears to indicate that monies paid under 
the Pension Act would fit into none of the above classifications, although 
there are similarities to some. 

Replacement of Earnings: For example it might be said that, in a sense, 
pension is intended to replace earnings. This is true only in part. The 
pensioner receives his payment under the Pension Act partly for subsistence, 
but also as a mark of gratitude for services rendered, and partly as 
fulfillment of a debt qved to him by reason of an impliéd contract 

to the effect that, should he become disabled or lose his life, recompense 
would be made by the Government. 

This implied contract gave no indication that the pension was intended 
as replacement of his earnings, as is the general principle of Workmen's 
Compensation. In fact, it has been a cardinal principle of the Pension Act, 
since its inception in 1919, that the occupation of a person previous to 


his becoming a member of the forces does not effect the amount of pension 


awarded to him. Section 17 of the Act reads as follows: 2h 


17. The occupation or income or condition in life of a 
person previous to his becoming a member Ol the forces 
does not in any way affect the amount of pension 
awarded to or in respect of him. 


Also, an examination of the basis upon which the rate of pension is 


calculated appears to indicate that all pensioners are considered im one 


classification, ie., that of the untrained labourer. The basic concept 


is that members of the Armed Forces are considered to have enlisted with 
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the mind and physical capabilities of an able bodied person and any re- 
compense for disability or death is based on the medical assessment of any 
lessening in those capabilities.” 
Retirement Income: Monies paid under the Pension Act could not be con- 
sidered as retirement income which, usually, is paid on a contract basis 
to provide continuing income after long service with an employer. A 
simple test which appears to negate any suggestion that monies paid 
under the Pension Act represent retirement income is whether an ex- 
member of the forces can qualify merely on the basis of having served for 
a period of time in the Armed Forces. The answer is, of course, that 
he cannot - and pension under the Pension Act can be paid only if there 
is disability or death. 
Welfare Benefits: In the ordinary sense, the Pension Act is not social 
legislation. A comparison with monies paid under the War Veterans 
Allowance Act appears to establish the difference. Pension is paid as 
a matter of right, on the basis of aa extent of the disability. War 
Veterans Allowance is paid on the basis of need. Pension paid to a 
disabled ex-serviceman is intended as a form of payment to him in lieu 
of the loss of a physical part or the lessening of the power to do some 
physical or mental act. The definition of "disability" under the 
Pension Act is as follows: ” 

2(j) "Disability" means the loss or lessening of 


the power to will and to do any normal mental or 
physical act; 


* See Volume 2, Part VI, Chapter 13, Re: "Basic Rate of Pension" for 
further information. 
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Conversely, monies paid under the War Veterans Allowance Act - and 
other similar forms of social legislation, including unemployment relief - 
are presumably intended to provide income where it has been shown on 
the basis of a "means test" that no other form of income is available. 
Implied Contract: Compensation for disability or death under the Pension 
Act has, upon occasion, been compared with accident or life insurance , 
presumably on the basis that a contract - implied in the case of the 
Pension Act, actual in the case of insurance - exists. In the view of 
your Committee, the similarity does not go beyond this soupachéenn The 
basic difference in the two can perhaps be summed up in the term "eratitude’ 
Whereas both pension and insurance monies are paid upon the basis of an 
understanding or contract, the former would seem to have a far deeper 
significance. That is to say, a country could never make compensation 
for a disability or death arising from military service in the terms of 
money alone. An insurance contract makes a specific provision in terms 
of dollars; so many dollars for the loss of a leg; so many dollars for 
the loss of a life. 

The Pension Act does provide a specific amount in terms of a dis- 
ability assessment for the loss of a leg. Also, a specific amount 


is set out as part of the legislation for the loss of a life. It has 


never been suggested, however, that the Government's responsibility 


ends with the payment of this specific amount. No one could determine 


the value of a life - or even of @ leg - lost in the service of one's 


country. Presumably, there is no intention of doing this under the 


Pension Act, despite the fact that specific amounts are set aside as 
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compensation for these losses. It seems logical to take the view, therefore, 
that whereas an insurance contract is set out in specific terms, the implied 
contract to make recompense for the loss of a physical capability or of a 
life in military service, must be regarded only as token payment for 
sacrifice given in the highest form of service to the state, 

It perhaps bears repetition that, in the view of your Committee, monies 
paid under the Pension Act should not be considered as income in the normal 
sense that this term is used to describe monies which are taxable in that 
they form part of the personal monies coming into the possession of an 
individual as: 

pay for work done; 

income replacement on retirement; 

an allowance because the person is unable to earn other incomes | 

a return on monies invested; or 7 

the proceeds of a gift, reward, gambling winnings or insurancée 
Contributory Programmes 

Your Committee notes another distinction between pension and som 
of the other forms of income to which reference is made in the Report on 
the Royal Commission on Taxation. The Report uses the term "Government 
Transfer Payments" and defines these as follows: 2° 

Government transfer payments are defined to include 

cash payments by governments to individuals other than 

those made in exchange for goods or services. Among 

the more obvious and important transfer payments are 

the following: family allowances, old age security benefits, | 
unemployment insurance benefits, workmen's compensation 
benefits and social assistance and relief of all kindse 


The Report suggests that*’ the recipient of a transfer payment should 


include the benefit in his income because it ingreases the taxable capacity ; 


of the individual or the family. 
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‘The Report suggests. also that 2° "specific contributions to 
transfer programmes should be deductible from the indivicual's tax 
base". 

This system by which the income received would be taxable, but 
the contribution would be deductible from the individual's income tax, 
would apply to that type of: government. transfer payment which is con- 
tributory in nature, e.g., unemployment insurance. and enti aia com= 
pensation. If pension became taxable, there would be no offsetting 
deduction for contributions - as pensions are non-contributory. This 
would seem to indicate that, in comarison with unemployment insurance 
and workmen's compensation, the pensioner would be at a disadvantage. 
Historical Rdsits For Exemption 

The original provision to exempt pensions from income tax, which 
was approved by the House of Commons on June 2h, 1919, presumably came 
about at the suggestion of Sir Herbert Ames, Member of Parliament for 
Saint Antoine, and was supported by the Honorable Rudolphe Lemieux, 
Member of Parliament for Maisonneuve=Gaspe.” 

In speaking to the proposal, Sir Herbert Ames cited the fact that 
o had been on active service overseas during the 


the pay of persons wh 


war was exempt from taxation, and suggested the same rinciple should 


be applied to pensions. No other basis for the exemption was advanced 
Neat ot Speed el “cadet i 


at that time. 


In 1920, when this provision in the Act was being subjected to a 


minor amendment for clarification, Sir Henry Drayton, the then Minister 


of Finance, suggested that it would be Nmanifestly ‘unjust" to tax 


pensions paid for a disability or death arising from military service. 


eee ow ee te ee a ee eee 
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* See page 1156 hereof. 
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He suggested that the reason was that the pensions were required to meet 
the living expenses of the pensioner. His actual words were: 
"They are used annually; they are not invested". 
The provision to exempt pensions from income tax was repealed in 1933, 
This was not done for the reason that the exemption was considered to 
be unsound. An examination of the discussions which led to this repeal, 
as set out on pages 1159 and 1160 hereof, will indicate that this was carried ou 
as an economy measure to conserve funds during the depression of the 1930's. 
The Government had originally intended to suspend pensions paid to those 
in the employ of the Federal Government and possibly to propose a general 
decrease in pensions. This course of action was discarded and, as an alternative 
the income tax exemption was removed ~.a measure designed to provide that those 
pensioners who were in receipt of adcitional income from other sources. would 
bear the major burden of a readjustment in pensions during the period of 
economic depression. 
The income tax exemption was reinstated in 192, presumably on the 
basis that the economy of the country had improved to the point where 
the taxing of pensions was no longer required. In announcing this 
measure the Honourable J.L. Ilsley, Minister of Finance stated: 
I feel sure that this will meet with the hearty 
response not only in the House but in the 
Country as a whole.: 
In reviewing the historical basis for this exemption, your Committee 
notes that there has never been a published explanation of the reasons 
in support of the measure. This is possibly because, at its inception 


in 1919, and again at its re-instatement of 1942, the reasons appeared 


Self-evident. 
* See page 1158 hereof, ahs iG 
“+ See page 1162 hereof, 
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As Sir Herbert Ames stated, when making the original proposal:” 


Strictly speaking, the Government simply pays with 
one hand and takes back with the other, 


It eh ateo be taken from the statement of the Honourable J.L. 
Ilsley, Minister of Finance in 192, that this was a measure which would 
meet with a "hearty response" throughout the country, ‘he fact that, 
apparently, there has never been published reasons for this exemption 
should not, in the view of your Committee, be considered as an indication 
that there is no basis for this exemption, other than the brief explanations 
given when the measures were before Parliament. 

Your Committee believes that there are many reasons which support 
this exemption ~ as set out herein - and it is entirely possible that, in 
approving the measure, the legislators had many of these reasons in mind , 
even if there were no recorded statements to that effect. 

Considerations Regarding Net Income From Pension 

Pension differs from other forms of income in one other major respect; 
that is, that a considerable portion of the pension paid to a disability 
pensioner is absorbed in meeting the added costs of his disability or in 
taking the place of additional income which he might otherwise have been 
able to earn, had he not been disabled. In other words, his pension is 
offset to a degree by added expense, or a lessening in his potential 
perhaps unnecessary to go into detail in this respect. 


income. It is 


It seems self-evident that, in the matter of transportation alone, a 


pensioner would logically use up a considerable amount of money in 


furnishing himself with a more expensive means of transport than would 


be necessary were he not disabled. Also, he presumably finds it necessory 


‘an ordinarily would be the case. 
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See page 1157 hereof. 
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The effect of a disability on the pensioner's mode of living would 
be pertinent also. Because of physical disability, he may be unable 
to take part in sports or activities of an outdoor nature and finds, as 


an alternative, that he must resort to more costly means of recreation, 


The Disability Measured in Terms Other Than Those of Employment 

Your Committee considers that, even if pension were paid only as 
"income replacement" for loss of earning capacity, there would be very 
little justification for making it subject to income tax. There is 
even less justification, when it is considered that pension is intended 
as recompense for many other factors which are inherent in a disability. 


It is generally accepted that these include: 


(1) The loss of enjoyment of life: A disability often places 


severe prohibitions upon a pension in respect of those 
pursuits which are available to him in the fields of 
recreation, entertainment and similar interests. 


(2) Anatomical Loss: In this respect, compensation is made 
for the loss or loss of use of limbs or other parts of 
the body, without relationship to any consequent loss 
of earming power, 


(3) Scarring and Disfigurements This type of disability often 
produces a psychological problem which may bear little or 
no relationship to the pensioner's economic situation. 

It is believed that, in a broad sense, pension is intended 
to compensate for this form of disability. This is 
another factor which the pensioner must bear on a "Twenty- 
four hour a day" basis. This may or may not decrease the 
pensioner's capacity to earn his living - but it is an 
integral part of the disability. 


(4) Pain and Discomfort: This is another factor in a disability 
which may have no effect on the pensioner's livelihood, but 
which, notwithstaming, is believed to be included in the 
broad assessment for pension purposése 
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(5) E ected Shortening of the Life Span: Many severe dis- 
abilities carry a potential shortening of the life- 
span and, although there is no specific provision in 
Canadian pension law to compensate for this, it again is 
an inherent disability which bears no relationship to 
earning capacitye 
Tax on Pensions Would Penalize Achievement 
It has been one of the cardinal principles of the Canalian pension 


system that a pensioner is encouraged to rehabilitate himself. Section 


28(h) of the Act reads as follows: * 


28(4) No deduction shall be made from the pension of 
any member of the forces owing to his having 
undertaken work or perfected himself in some 
form of industry. 


It could be stated that to impose income tax on pension would be 
contrary a this Section in the sense that a pensioner, having under- 
taken employment, would have placed himself in a taxable income brackete 
If, on top of his income from employment, a tax is imposed on his pension, 
this would represent one form of deduction from such pensione The 


deduction would not be effective if he had not, in the first instance, 


earned other monies from employment. 


The principle seems well established that pension is payable as a 


matter of right, and the amount of pension paid to a pensioner has no 


relationship to his income. In this respect statements in a letter 


written by Mr. L.A. Mutch, Deputy Chairman of the Pension Commission under 


date of March 30, 1961, are pertinent. Mr. Mutch was referring to a case 


j j i ment should be increased 
where a pensioner's complaint was that his assessmen 


because of his financial neede Part of Mr. Mutch's reply is quoted here- 
under: 7 


The burden of his comp 
Nassessment does not 


laint seems to be that pension 
take into account the financial 
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position of the veteran", This is of course true, The 
Act is specific, it requires the Commission to pay an 
award of pension in accordance with the disabilit 

found upon examinatione 

Disability in turn is defined in the Act as follows: 
"Disability means the loss or lessening of the power 

to will and to do any normal, mental or physical act", 
In short the disability is assessed in terms of common 
labor. The engineer who loses an eye or the concert 
violinist who loses a hand receives the same pension 

as an unskilled worker with like disability. This 
concept is common to all war disability pension leg- 
islation. It is perhaps based upon the fact that pension 
is compensation for injury or disease rather than an 
attempt to compensate for possible or actual loss of 
income e 

The principle that pension is paid without relation to financial — 
circumstances was put to the test with the establishment and subsequent 
cancellation of the "unemployability supplement", On July ), 1951, under 
the Appropriation Act,” "The Unemployability Supplement Regulations" 
were established. These Regulations governed the payment of financial 
assistance to a veteran in receipt of pension under the Pension Act, in 
respect of a disability that was a factor contributing to his unemploy-~ 
ability. The supplement was paid at the rate of $0.00 per month (married 
rate) and $20,00 per month (single rate) if unemployed. 

The Regulations were cancelled on January 2nd, 1952, per Order in 
Council P.C. 7005, dated December 28, 1951. This Order in Council stated 
that the Unemployability Supplement Regulations, established to provide 
for the payment of financial assistarce to vnemployable veterans in 


receipt of pensions under the Pension Act, were cancelled following 


the provision for a general increase in pensions, effective December 31, 
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1951. The Order stated that,"in view of the general pension increase, 
the aforesaid financial assistance (Unemployability Supplement) will no 
longer be needed". 

The Unemployability Supplement Regulations represented the only 
snstance where a Canadian Government attempted to provide direct financial 
assistance to pensioners on the basis of need. The Order in Council 
cancelling these regulations indicated that their discontinuance was brought 
about by a general increase in pension. It may be true, also, that the 
Unemployability Supplement was not a successful venture, If so, it seems 
possible to suggest that the experience with the institution and sub- 
sequent revoking of this Unemployability Supplement can be taken as one 
further indication that the payment of pension bears no relationship to 
the financial means of the recipient. 

Assuming that it has been successfully established that pension is 
paid as a matter of right, and that the financial status of the pensioner 
is not a consideration, it would seem incorrect to effect a reduction in 
this Pasi by means of the {imposition of an income 1.2% 

Compensating Pension Increase if Tax Imposed 

The Royal Commission on Taxation, in its recommencation that income 
(including pensions paid under the Pension Act) should be taxed, states 
that: "If specific relief were required in respect of payments by the 
Government, the need should be met through higher payments". 

This aspect is examined hereunder in several areas: 


The report of the Royal Commission on Taxation made no specific 


suggestion as to how sts recommendation concerning a possible compensating 
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increase in pension might be carried out. If it is intended that 
the compensating increase would be made on an individual basis, it is 
difficult to visualize the administrative procedure which would be 
followed. For example, would a 100% pensioner who is also in receipt 
of taxable income of $5,000. per annum from employment be allowed to 
claim extra pension to replace the amount of additional tax which he 
would have to pay, if his pension were included as taxable income? 
The administrative complications of such procedure appear frightening. 
If it is intended that any such compensating increase in pension 
would be applied generally, the increase would presumably assist those 
who have no income other than pension, but would be of less value 
to the pensioner with other income - particularly as it would again 
increase his taxable income and would simply result in his having 
to pay back to the Government more of the funds which are presumably 
due him by reason of a disability. 
In this respect your Committee notes the words in the Report: 
“If specific relief were required." This can perhaps be taken as an 
indication that any increase in pension to compensate for the amount 
which would have to be paid back in income tax on the pension is 
intended to be applied only in cases where the tax on pension would 
result in insufficient income to meet the pensioner's neede Such 
action would, of course, be contrary to the principles of the pension 
system, as once again it would introduce the question of financial 


need as a basis for payment of pension, 
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2. Comparison with War Veterans Allowance 

Your Committee notes that the recommendations in regard to the 
imposing of tax on pensions is incorporated in a broader recommendation 
touching upon pension and allowances now exempt under Section 10(1) (d) 
of the Income Tax Act. This latter provision includes not only the Pension 
Act, but also the War Veterans Allowance Act. 

Your Committee suggests that, in view of the totally different basis 
of payment between pensions and War Veterans Allowance, these payments 
should be viewed differently in regard to income tax exemption. The 
general principle enunciated in the report of the Royal Commission on 
Taxation, to the effect that if the imposition of incame tax creates 
financial hardship, relief could be provided through higher payments, 
would be more readily applicable to War Veterans Allowance than to pensione 
The former is paid on the basisof need and, in view of the income ceilings 
and limitations on assets, the recipient would not normally be in receipt 
of sufficient income, with his War Veterans Allowance plus any permissible 
other incom, to pay tax. 

War Veterans Allowance is a social welfare measure to provide income 
to meet living expense. On the other hand, many pensioners will be in a 
taxable bracket on the basis of the income which they manage to earn, re=~ 
gardless of the fact that they are disabled. Hence the proposal to tax 
pensions would represent a much more severe penalty against the pensioner 
than an income tax on War Veterans Allowance would represent for the 
recipient of that benefit. 


Concerning this que stion of living expense, it has been established, 


ty ion i id only partl 
as explained heretofore 1n this report, that pension 15 pa only p y 


for this reason - and it is paid also for loss of enjoyment of life, 


anatomical loss, scarring and disfigurement, pain and discomfort and 
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expected shortening of the life span. Pension is also paid as a 
mark of gratitude for service rendered to the State, and as a debt, 
in fulfillment of an implied contract. 
Comparison With Armed Forces Pay 
It is important, in the view of your Committee, that an exemption 
from income tax for pension should not be regarded as a concession. Your 
Committee considers that the exemption which was granted for pay and allowances 
for members of the Armed Forces ~ and the exemption for pension which flows 
from the granting of a similar exemption for military pay - is well founcec, 
it Ls necessary, firstly, tc exawine the basis of pay for members 
of the Armed Forces. Canada has traditionally recruited personnel for 
its Armed Forces on a voluntary basis. Men and women who enlist do so 
out of a desire to serve their country. They do not expect to be paid 
for their services on a fully adequate basis, having regard for the fact 
that they are engaged in a job which may require them to lay down their 
lives. Hence, the remuneration for members of the Armed Forces is in 
&@ special category and is, in some respects, in the form of a token 
payment only. 
Most service personnel, when they engage for service, are doing 
So With an implied willingness to serve on the expectation that the 
pay and allowances will be less than they could earn in civil life. It 
is a type of employment which is undertaken very largely out of patriotic 
motives. All of these considerations have presumably been taken into 


consideration in the decision to exempt Armed Forces pay in wartime 


from income tax, 
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The exemption of pension from income tax has been extended on the 
same basis. Pension for disablement is, in effect, a continuation of 
the pay received in the military services, under conditions where the 
serviceman has suffered disablement. Pay for a widow or other dependants 
is also an extension of military pay, where the member has cied from 
causes due to service. Accordingly, as with military pay, pension for 
disablement or death is a special form of emolument. 

The basis upon which the amount of pension for total disablement 
4s determined, is the rate of pay in the unskilled labour market; that 
is to ay, the common denominator of all pensioners is the unskilled 
worker. This would seem ample justification for the claim that pension 
is not intended to provide an income up to the level that the pensioner 
could have earned had he not been disabled. Hence, pension - in the 
same manner as military pay - is of a unique character. Thus, it is 
deserving of exemption from income tax ~ not as a concession - but as 
of right. 

The Report of the Royal Commission on Taxation states: 33 
Throughout this Report we have tried to minimize the 
significance of the source of a man's income; it is 
the change in economic power that counts. 

This concept may be acceptable in regard to many forms of income 


received by an individual. Your Committee suggests, however, that it 


should not apply to pension paid for disability or death due to 


military service. If pension could be considered in the form of 


“actual compensation" to replace the full potential of the loss of 


earning power of the member of the Forces, there may be some justi- 


. : ‘ ‘ . As has been pointed out 
fication for its inclusion as taxable income 
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herein, however, pension represents monies to compensate for loss 
extended not only to replace earnings, but partly as a mark of gratitude 
and partly in payment of a debt owed by a grateful nation on behalf of 
those who were disabled or who lost their lives in the service of their 
country. In view of this, your Committee does not consider that the 
significance of the source of income, in so far as the Pension Act is 
concerned, should be ignored. 

There is another aspect which comes to the fore in any examination 
in respect of whether pensions should be taxable. It seems appropriate 
that pensioners would have the right to suggest that any attempt now to 
tax their pensions would be a violation of a contract between themselves . 
and Canada. As has been suggested earlier - pension, by tradition, is 
not taxable. Disabled ex-servicemen - or bereaved widows - who were 
awarded pension ™ reason of a casualty due to service, were faced Wied 
two alternatives. [Either they could decide to live on the pension, or 
alternatively, they may well have tackled a difficult rehabilitation 
adjustment - assuming meanwhile that the amount of their pension would 
not be affected by any income which they may have been able to realize 
through their rehabilitation efforts. To impose a tax upon these 
pensions now would be to penalize the successful efforts of those who 


suffered the most by reason of service given to the state. 


EXEMPTION OF PENSION FROM INCOME ‘TAX 
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CHAPTER 0 


GENERAL 

Subsections (1) and (2) of Section 33 of the Pension Act provide 
that, where a pensioner is in hospital for medical treatment of a 
pensioned condition, and he is entitled to monies as a "treatment 
allowance" from the Department of Veterans Affairs, his pension snall 


be reduced to an amount equal to that of the treatment allowance, 


@ 


These sections read as follows:* 


33(1) During such time as, under departmental regulations 
in that behalf, a pensioner is entitled to treatment 
allowance while an in-patient under treatment from 
the Department and his pension including the pension, 
if any, for his dependants, is greater than the 
treatment allowance awardable by the Department, 
pension shall be reduced by an amount that will make 
such pension equal to the treatment allowance. 


(2) During such time as, urder departmental regulations 
in that behalf, a pensioner is an in-patient under 
treatment in respect of a disability other than his 
pensionable disability, his pension, if in excess 
of the amount he would have been entitled to receive 
by way of treatment allowance, if the disability for 
which he is under treatment had been pensionable, shal 
be reduced to such amount; pending a fresh award, the 
payment of pension in full shall recommence forthwith 
upon the pensioner's ceasing to be an in-patient. 


Prior to August 1, 1955, the effect of these sub-sections of the Act 
was to reduce 100% pension by $15.00 a month, in that the treatment 
allowance was based on an amount equivalent to 100% pension, but was 
subject to a $15.00 monthly deduction while the pensioner was an in- 
patient in hospital. 

On August 1, 1955, the Veterans Treatment Regulations were amended to 
provide that, where pension was in payment at a rate equal to or exceeding 
the treatment .llowance rate (including a $15.00 monthly deduction), pensio? 


would contimue in payment during the hospitalization, in lieu of the 


treatment allowance . 


ne 


1184 


General 
The treatment allowance provisions under the Veterans Treatment 


Regulations : are as follows: 


-31(2) The allowance payable pursuant to subsection (1) 
shall be in an amount equal to the sum of 


(a) the rate of pension that would be payable 
to a veteran or qualified person described 
in that subsection for one hundred percent 
disability under ths Pension Act or the 
Civilian War Pensions and Allowance Act, 
nos including an amount in respect of addi- 
tional pension; 


“(p) an amount in respect of a dependant of a veteran 
or qualified person described in that subsection 
other than a child, parent or person in place 
of a parent, equal to the amount that would be 
payable as additional pension in respect of 
one hundred percent disability for a married 
member of the forces or a wife under the Pension 
Act or the Civilien Wer Pensions and Allowances Act; 


(c) an amount in respect of a dependant of a veteran 
or qualified person described in that subsection 
who is a child, parent or person in place of a 
parent, equal to the amount that would be payable 
as additional pension in respect of one hundred 
percent disability for a child under the Pension 


Act or the Civilian War Pensions and Allowances Act; 
(a) ths amount of any pension and any award made under 
subsection (2) of Section 1 and Section 25 of the 
Pension Act other than an addition to pension for 


blindness; and 


(e) fifteen dollars a month while the veteran or 
qualified person described in that subsection 
ig an in-patient. 


The amendment of August 1st, 1955, is set out in Section 32(2) 3 which 


reads as follows: 


32(2) No allowance described in Section 31 may be paid to a 
person described. in that section who 1s an in-patient 


in a hospital if a pension under the Pension Act is 


being paid at a rate equal to or in excess of the rate 


vit: ; . ( eee 
of allowance specified in subsection (2) of that section. 


Qn 


VO 


General 


The effect of the amendment of August ly, 1955, in regard to 
enat st paid at current rates, is that pensioners in receipt of 100% 
and 95% pension receiva, at single rates, $230 and $218.50 respectively. — 
The rate of Enakinant a Llowannas after the deduction of $15 required by 
Section 31(2)(e) of the emannene Regulations, is $215 monthly. Therefore, 
the 100% and 9¢% pensioners are not affected by the $15 monthly deduction 
as, while in hospital, they continue to receive pension at full rate. Those 
in receipt of pension at less than 95% are affected by this deduction, in 
that, in lieu of pension, they receive the net treatment allowance of 


$215 monthly, rather than 100% pension, while in hospital. 
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REPRESENTATIONS AND EVIDENCE 


The War Amputations of Canada: This Association suggested that pen- 
sioners, while undergoing hospitalization for their pensionable disa- 
bility, should be entitled to the equivalent of 100% pension. The 


prepared brief read: 4 


The Pension Act provides, per Section 33(1) and (2) 
that a 100% pension may be reduced by an amount that 
will make such pension equal to the treatment allowance 
when a pensioner is under treatment in a departmental 
institution. 


A 100% pensioner continues to recéive f1.1 pension. 
However, pension for a 50% pensioner does NOT increase 
to 100% when under treatment in hospital for his 
pensionable disability, and he receives only the DVA 
Treatment Allowance rate which is $15.00 less than 
100% pension. 


This Association considers that all pensioners should 
be entitled to the 100% rate when in hospital. The 
following reasons are given: 


(1) When in hospital the pensioner in incapable of 
earning additional income. 


(2) When in hospital the responsibility for support 
and maintenance of dependents continues as if 
he were not a hospital patient. 


In explanation of the recommendation, Mr. S.J. Alderdice, an executive 
Te? 5 
officer of the Association, stated: 


In other word, the man who has a 50% pension is brought 
to the 100% rate for hospital allowance less the $15 
deduction, and we feel that this is a discrimination 
for one thing, and an annoyance for another. 


The following discussion took place concerning this item: 6 


Mr. Justice Woods: Now, do you really think this is 
Valid; that the costs of operation at home are not 
less because he is there ? 


Mr, Alderdice: I think not. I don't really know why 
“Shey set this $15 rate. It happened many, many years 

ago and perhaps it was put into effect as a deterrent. 

T am not quite sure; no one seems to know the answer 

how this thing originated, but should a man go into 

hospital he would be deducted 50 cents a day, or $15 a month, 
for 30 days, but whatever the reason was at that time 


44 40 www 
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Mr, Justice Woods: Well, soma other groups represented 
actually if a manwent into hospital the costs at home 
in many instances increased. I think examples were 
given to us of a veteran who was able to do things at 
home, to do the lawn, and this sort of thing. He was 
gone to hospital and a lot of other things such as this” 
had to be done. 


I am trying to decide in my mind what you are trying 
to do here. What is trying to be done with this $15? 
The firat thought occurs, a man goes into hospital; 
he‘is getting room and boards he is being taken care 
of, and it costs his family less to live. 


Well, we have had countering suggestions to this from 
various other groups. 


Mr, Alderdice: This seems to be the popular idea or 
conception of this thing, but certainly we know that ~ 
$15 a month is not going to support a man in hospital, 
nor would it support him at home, 


As you have pointed out, there should be additional 
costs involved when he is in hospital, and this is 
possible. 


In other words, his wife might be visiting him by taxi, 
and this sort of thing, and there might be many other 
things. 


Mr. Justice Woods: If it had any usefulness or argument, 
it outlived it? 


Mr, Alderdice: Yes, the reasons are obscure now. 


q 
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(eS 
The provision for reduction of pension during treatment was 
first set out in an amendment to the Pension Act in 1923, as follows:¢ oes 


30. When a pensioner commences treatment under the 
jurisdiction of the Department of Soldiers' Civil 
Re-establishment, and his pension, including the 
pension, if any, for his dependents, is greater 
than the pay and allavances issued by that Departe- 
ment, there shall be deducted from such pension 
towards the cost of maintenance in hospital an 
amount equal to the difference between such pension 
and such pay and allowances. 

The rate for 100% pensioner at that time was $600, plus a 
"cost-of-living" bonus of $300, making a total of $900 per annum, or 
$75 per month, The treatment allowance under the Departmant of Soldiers’ 
Civil Re-establishment was $5 per month. Hence, the amount deducted 
in accordance with Section 30 was $30 monthly» ® 

It is noted that the reason given for this deduction, as set out 
in Section 30 quoted above, was as a contribution "towards the cost of 


maintenance. in hospital". 


This matter was studied by the Royal Commission on Pensions and 


ae 
NO 
ine) 
A eng 


Re-establishment of 1922-2. At that time, when a pensioner was ad- 
mitted to hospital for treatment, his pension ceased and he was placed 
on treatment allowances. In the memorandum from the Board of Pension 
Commissioners the following recommendation was made ? 


(1) The system of pay and allosneoes should be abolished 
and one hundred percent pension in lieu thereof substi- 
tuted therefor oe 

One hundred pereent pension inthe case of privates is 

G slightly more; in the case of Officers and Non-Commissioned 
' otftoers with no fanily or small families slightly less; 
with large families practically the same as pay and 
alloyencese 

It would be necessary to emend the Pension Act otherwise 
the bersfits of Section 33 would accrue to those receiving 
one hundred percent pension in respect of treatment. 
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(2) The Board of Pension Commissioners should control 
the payment of all pensions and all correspondence to 
pensioners with regard to their pensions. 


(3) A daily list of pensioners admitted to treatment 
(with pay and allowances) could be forwarded from all 
Soldiers' Hospitals to the Head Office of the Board of 
Pension Commissioners and these be automatically placed 
on one hundred percent pension to date from the date of: 
admission to hospital. 


(4) Soldiers! Hospitals before discharging any patient 
should send him with his Hospital Treatment Case Sheet 
to the District Pensions Medical Examiner for complete 
examination and recommendation as to his future award 

of pension. 


(5) The pensioner following his discharge from hospital 
should be carried on one hundred percent pension for a 
certain number of days after discharge (approximately five 
to ten) in order that he may be provided with an extra 
amount of funds pending his resuming his former occupation. 
At the expiration of that time he automatically reverts to 
the amount of pension recommended by the District Pensions 
Medical Examiner. . 


This would dispense with all pay and allowances and the 
large accounting and paying staffs in each Unit, and all 
cheques would be issued monthly from Pay Branch of the 
Head Office of the Board of Pension Commissioners as is 
done in the case of all other pensioners. A saving of 
hundreds of thousands of dollars in administrative ex- 
penses would result from this procedure. 


(6) The only funds paid to ex-soldiers by the Treatment 
Branch would be their expenses at a fixed rate for board 
and lodging in travelling to and from treatment. Travelling 
warrants would also be issued. 


(7) The man on discharge from hospital would be paid at a 
fixed rate any expenses incurred in travelling to and from 
treatment and he would receive a cheque for one hundred 
percent pension at the end of the month covering a period 

of treatment and for some days following discharge. The 
pension for the extra days following discharge from hospital 
would more than compensate him for any loss of immediate 

pay at the time he is discharged. It has been shown that 

a small percentage of pensioners remain in hospital less 
than three weeks and they and their dependents would be 
money in pocket by accepting the one hundred percent pension 
during treatment together with the one hundred percent penst' 
for a certain number of days (to be decided on) following 
pensioner's discharge from hospital. 
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(8) Out patient, Class One (with pay and allowances) should 
be discontinued. The number of such cases is negligible. 


These suggestions are offered to the end that:~ 


(1) A large saving in administrative expenses would 
be made; 


(2) The adjustment of claims for pension and treatment 
would be accelerated; 


(3) The arrangements for pension outlined above would 
afford a financial bridge in treatment cases between 
discharge from hospital and the resumption of former 
occupation. 


The Royal Commission made the following recommendation in regard 
10 
to this matter: 


The amounts payable to a patient during treatment 
are more logically based on 100% pension than on 
service pay and allowance. 


Despite the ee smeraat ton of the Royal Commission, the th Steer 
in hospital continued to receive treatment allowances rather than pension 
until 1955. From 192) until 19h) the difference in the two allowances 
varied from $1 to $30 a month, depending upon the patient's rank 
and marital status. In 19) the amount was arbitrarily made uniform 


at $15 a month for all patients. #4 
This provision in the Pension Act was re-written in 1928 to read as follows: 


29(1) During such time as, under the departmental regulations 
in that behalf, a pensioner is in receipt of pay and 1928 
allowances from the Department while under treatment, 
payment of his pension shall be suspended and the pay 
and allowances shall stand in lieu thereof; pending 
a fresh award, payment of the pension shall recommence 


forthwith after the termination of such suspension. 


(2) During such time as, under the departmental regulations 
jn that behalf, a pensioner is an in-patient under 
treatment in respect of a disability other than his 

e disability, his pension, if in excess of 

e been entitled to receive by 

way of pay and allowances, if the disability for which 

he is under treatment had heen pensionable, shall be 
reduced to such amount; pending a fresh award, the pay- 
ment of pension in full shall recommence forthwith upon 


: in- j oresai 
st kenutpnerhs ceasing 2° 08 al 2a patient as aforesaid. 


pensionabl 
the amount he would hav 


eBh gS 


History | eel 
The explanatory note, in Bill 289, in regerd to the above amend- 


ment, stated: * 


Under tho propéced change, payment of penoiea will 

be sugponded while a pensioner ta unorgoing troat- 
mont with pay end allevmeos. Thio wlll mato ne 
difforonso $o the pensioner but will result in an 
acninigtrativa caving. The onondinent is intended 

to dofins cxestiy the necessary presodure also 

in eacos of treatwont only without pay and allowances. 


‘A minor amndrant woo modo to this Seetion in 1933 to conform 
with accounting practices. | Thore was no change in intent. 
This provision was rewritten in 1954. Again there was no 
change in intent and, except for minor changes in wording, the 
provision today reada tha sama as when it was first inserted into the 
législation in 1923, 
This a nidet As ee ths Pension Act became inoperative in 1955, 
by an amendment in the Veterans Treatment Regulations which read 
as follows: *” 
No allowance described in section 31 may be paid 
to a person described in that section who is an 
in-patient in a hospital if a pension under the 
Ponsion Act is being paid at’a rate equal to or © 


in excess of the rate of allowance specified in 
subsection (2) of that section. 


COMMITTEE RECOMMENDATIONS 


(1L4) 


(1h5) 


That subsections 1 and 2 of Section 33 of the Pension Act, 
which provides for a reduction of pension while a pensioner 
ieninereceipt) of -a feeaie He Allowance from the Department 
of Veterans Affairs, be deleted so that this provision in 
the Pension Act will conform to the Veterans Treatment 
Regulations which state that pension, if in payment at 

a rate equal to or exceeding the treatment allowance, will 
remain in payment in lieu of treatment allowance when the 


pensioner is undergoing treatment for his pensionable 


disability. 


That a pensioner undergoing treatment for his pensionable 
condition receive 100% pension, without deduction, during 


such period of treatment. 


L192 


Provision 
For 
Reduction 
in Pension 
While Under 
Treatment 
Be Deleted 
(Redundant ) 


Pension Le 
Increased 
While Under 
Treatment 
or 
Pensionable 


Disability 


COMMENT 


Your Committee recommends deletion of subsections (1) and (2) of 
Section 33 as these are no longer operative - and have not been so since 
August 1, 1955. Your Committee notes that strong representations had 
been made by veterans organizations to have the $15.00 monthly deduction 
removed. It is assumed that these representations bore fruit in 1955,_ 
at least in so far as this deduction affected those whose pensions were 


in payment at a higher rate than the net treatment allowance. 


Your Committee was unable to determine any reason for the Government's 


decision at that time to amend the Treatment Regulations by permitting 
the pension to remain in vayment rather than pay the lower treatment 
allowance. The effect was the same, but is did mean that sub-sections 
(1) and (2) of Section 33 remained in the Act, to no purpose. It seems 
evident now that they should be removed. 

Your Committee's second recommendation is to the effect that all 
pensioners, while undergoing hospital treatment for a pensionable 
condition, should be entitled to 100% pension without deduction. In 
reality, this extends the principle of the August 1, 1955, amendment 
to the Treatment Regulations, so that it would be applicable to all 
pensioners, 

So far as your Committee is concerned, the important factor in these 
Situations is the assessment of the disability. It is understood that 
the basic rate of pension is based on the loss of earning capacity in 


the unskilled labour market. Where a pensioner, (even one in receipt 


i 


of the lowest rate) is in hospital to receive treatment for his pensionable 


disability, the extent of his disqualification in the unskilled labour 
market, by reason of that disability, is 100%. In other words, he cannot. 


engare in gainful employment while undergoing hospitalization. 


/ 


Comment 


The wording of the provision when it was placed in the Act in 1923, 
indicates that the deduction while in hospital was intended as a partial 
contribution by the patient towards the cost of his hospitalization. 
Presumably the theory was that, while in hospital, his expenses would 
be less than at home, and part of the money which he might normally 
contribute towards board and room should legitimately be directed to 
the payrent of part of his hospitalization. 

Your Committee considers this theory to be untenable, if it is 
accepted that pension is paid, in part, in compensation for the loss 
of ee in part as a mark of gratitude for service rendered and 
thirdly in payment of a debt owed to the ex-member under an implied 
contract. That is to. say, the pension is not paid merely as subsistence 
and hence should not decrease just because the ponsiorer, while in hos- 
pital, receives his subsistence through the hospital facilities. 

Moreover, any merit which this theory may have had formerly would 
seem to have been completely dispelled by the introduction in 1955 of 
the amendment to Treatment Regulations. This amendment we ant that no 
deduction would be asked of those in receipt of pensions in excess of 
the amount payable under the Treatment Regulati onse 

It is not consistent that those in receipt of pension which exceeds 
f treatment allowance should be exempt from this contribution, 


the anount o 


while those whose pensions are less than the treatment allowance should 


be required to make ite it may be argued that this is not the case, in 


: fant 
4 angi ons o single rates is d $715 200 a 
that, for exemple, 4 So% pensioner, at single rates, pai 


month pension, which is increased to $215.00 a month as a "treatment 


i xplaine j mnent 
allowance" when he is in hospital. As explained earlier in this co - 
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Comment 

your Committee's view is that a pensioner undergoing treatment in 
hospital for his pensionable condition is entitled to pension at the 
100% rate. He is totally incapacitated, at least temporarily, by his 
pensioned condition. Thus, he is entitled to the 100% rate and should 
not be subject to a $15.00 monthly deduction, as now required by the 
Treatment Regulations. 

Your Committee cannot escape the conclusion that the amendment 
to the Treatment Regulations of 1955, which in effect exempted from — 
deduction those in receipt of pension at a higher amount than the 
Treatment Allowance, was a half way measure, possibly introduced as 
an expedient. 

The Royal Canadian Legion approved the following Resolution at 
its 1952 Dominion Convention: 15 

Whereas 100% pensioner when hospitalized for his war 
disability receives no additional remuneration but 


must pay $15.00 per month for his hospitalization, thus 
decreasing his earning power; and 


Whereas the 25% pensioner when hospitalized under similar 
circumstances is automatically brought to the 100% pension 
status while in hospital (less $15.00 per month hospitali 
zation payment); and 


Whereas most 100% pensioners do not have any other means 
of income due to greater disability and their dependents 
are thus deprived of a certain amount of their income 
thus making the above system an unfortunate discrimination 
against needy families: 


Therefore be it Resolved that this convention request 
the Dominion Command to urge the Federal Government to 
waive this $15.00 charge to pensioners when hospitalized — 
for their war disability so that free hospitalization be 
granted to all pensioners under these circumstances. 


In reply to this Resolution forwarded to the Legion by Deputy Minist 


of Veterans Affairs under date of October 6, 1952, the following stateme 


was made: 16 
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This subject has been considered from time to time since 
it was brought forward by resolution from the 19)8 
Convention, and, indeed, previously thereto, but it is 
not considered that evidence had been produced of hard- 
ship or injustice resulting from the present level of 
hospital allowance, which is 100% pension less $15.00 
per month = the deduction representing the cost of food, 
which the 100% pensioner not in hospital has to pay for 
from his pension. 

Your Committee notes that, despite the comment of the Deputy Minister 
that no evidence was produced to indicate that the $15 monthly deduction 
represented either hardship or injustice, the Government took action to 
remove the deduction for those in receipt of pension at a rate which 
exceeded the approved rate for treatment allowance. The principle seems 
the same, regardless of the percentage of pension in payment. Accord- 
ingly, the amendment to the Treatment Regulations of August lst, 1955, 
would appear, in the view of your Committee, to have been an expedient, 
designed to avoid reducing the actual amount of money being received by 
the pensioners in the higher pension classes. 

However, having removed the deduction for the higher classes of ‘pen- 
sioners, the Government has presumably abandoned the premise that a deduction 
should be made for maintenance while in hospital --- at least for the 
100% and 95% pensioners. It seems obvious that this premise should now 
be made applicable to all pensioners on the same basis. 

Your Committee's view that a pensioner, undergoing treatment for 
his pensioned condition, is entitled to 100% pension was supported in 


a report prepared by’ the Department of Veterans Affairs Treatment Branch 


The pertinent sections of this report 


7 


under date of December 2; 1958. 


1 
which deal with 100% pension while’ in hospital, follow: 
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In considering thé*basis of treatment allowance payments, 
it is pointed out that 


(1) disability pension is payable as of right because 
it has been conceded by the Commission that the 
disability was incurred or aggravated during service; 
therefore, treatment allowances should be considered 
in the same category while a pensioner is receiving 
treatment for that disability and is 100% disabled; 


(2) when a pensioner is entitled to sick leave with pay 
as part of the terms of his employment and uses this 
sick leave for the period he is treated for his pen- 
sioned disability, this should have no effect on the 
payment of treatment allowance nor should his finan- 
cial worth otherwise be a factor; and 


(3) to pay allowances only when a pensioner suffers a 
loss of income during the time of treatment would 
result in many administrative complications. 


Conclusion It is considered that there should be 
no change in the present Departmental practice. 


In regard to the $15.00 monthly deduction during in-patient treatment 


the report stated: °° 


Considerations 


The maximum treatment allowance payable during in-patient 
treatment is 100% disability pension less $15.00 a month. 
The maximum allowance during out-patient treatment is 
100% disability pension with ho deduction. In all cases 
the pension payment remains unaltered during treatment.. 


The history of this discrepancy is set forth in Item l 

of this Part of the brief and as mentioned previously the 
$15.00 has been considered as a deduction in respect of 
maintenance. Recalling the basis on which treatment 
allowances are paid, i.e., on the sam basis as disability 
pension, the question of whether there should be a diffe- 
rence between in-patient and out-patient treatment allow- 
ance rates has been considered on several occasions. 


It has been confirmed that the allowances payable to 
United Kingdom and United States veterans during the 
treatment of their service disabilities are the same 
Whether they are undergoing out-patient or in-patient 
treatment. Serving members of the forces and of the 
R.C.M.P. have no deductions made in their pay when they 
are in-patients. Workmen's Compensation Board cases re- 
ceive total permanent or temporary disability compensation 
while they are in-patients. 


Comment 
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Effective August 1, 1955, subsection (3) was added to 
Section 31 VTR; this subsection reads as follows: "No 
allowance may be awarded while the person is an in-patient 
if the pension is being paid at a rate equal to or in 
excess of the maximum rate of allowence specified in 
subsection (2).'' This had the effect of nullifying 
Section 33(1) of the Pension Act which states in effect 
that, during Section 5 VIR treatment, pension shall not 
exceed the maxinum treatment allowance rate which, for 
in-patients, is $15 a month less than the 100% pension 
rate. As a consequence pension is now never reduced 

when a pensioner is receiving treatment from the Department. 


Previous Recommendations 


In 1950, 1951 and again in May of this year the Department's 
Advisory Council, after careful study, agreed that the 
deduction of $15 with respect to in-patient treatment 
allowance was not in keeping with the accepted principle 

that a pensioner under treatment for a service disability 
should be in receipt of an amount equivalent to 100% pension 
on the premise that he was 100% disabled during such periods 
of treatment. However, no action was initiated to implement 
such a change primarily because of the financial implications. 


Cenclusion 


There appears to be no sound reason why there should be a 
difference in the rate depending on whether in-patient or 
out-patient treatment is involved or of making any deduction 
in maintenance during in-patient treatment if the principle 
that the pensioner is 100% disabled while in receipt of 
treatment for his service disability is accepted. Actually 
since the admendment to Section 31 VIR effective August l, 
1955, there has been no deduction in the payments of disa- 
bility pension when the pensioner was admitted to hospital 
and when the pension in payment exceeds the treatment allow- 
ance rate; consequently in those cases no deduction is being 


made at the present time. 


If the $15 deduction were cancelled it is difficult to 
accurately estimate the additional annual cost but based 

on a survey the cost will not exceed $36,000. It is recom- 
mended that the Veterans Treatment Regulations be amended 

so that the $15 deduction be eliminated. 
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CHAPTER 1 


PENSION RE-INSTATEMENT - REMARRIED WIDOW 


GENERAL 


Section 45(2) of the Pension Act mskes provision that a woman” whose 


pension was discontinued on re-marriage may have that pension revived 


if, within a period of five years after her re-marriage, her second husband 


dies and she is left in a financially-dependent condition. This section 
reads as follows: . 


45(2) If through the death of the husband of a woman 
married or remarried, within a period of five 
years after such marriage or remarriage, the 
woman is left in a dependent condition, pension 
at the rate provided in Schedule B for a widow 
or at such lesser rate as the Commission in its 

_ discretion awards shall be restored as from the 
date of death of such husband, but there shall 
be deducted from such pension the amount of any 
final payment made under subsection (1) at a rate 
not exceeding fifty percent of the rate of the 
restored pension being paid from time to time, 
and the restored pension shall be discontinued 
should she cease to be in a dependent condition 
or remarry. 


This Section should be read in conjunction with Section 5(1) which 


provides that the ponsion paid as the result of her marriage to a member 


of the forces shall cease, if she remarries. This Sectionis as follows: 


4$(1) Upon the marriage or remarriage of the mother, 
widow, or divorced wife of a deceased member 
of the forces who is receiving a pension, or 
of a woman awarded a pension under subsection 
(4) of section 36, her pension shall cease, 
and she is then entitled to be paid one year's 


pension as a final payment. 


* Reference to "woman" in this Chapter shall include a mother, widow 
or divorced wife of a deceased member of the forces. 
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REPRESENTATIONS AND EVIDENCE 

Your Committee noted that resolutions had been submitted to the 
Government by veterans organizations concerning an amendment to the Act, 
to provide for restoration of pension should the widow no longer be 
supported by the husband of her second marriage. Your Committee has 
selected two of these resolutions as follows: 5 

WHEREAS Section 5 of the Pension Act states: 


"(1)Upon the marriage or remarriage of the 
mother, widow or divorced wife of a de- 
ceased member of the forces who is re- 
ceiving a pension or of a woman awarded 
a pension under subsection (h) of Section 
36, her pension shall cease, and she is then 
entitled to be paid one year's pension as 
a final payment. 2.S. cl57, S.l0. 


(2)If through the death of the husband of a woman, 
married or re-married, the woman is left ina 
dependent condition, pension at the rate pro- 
vided in Schedule B, for a widow or at such 
lesser rate as the Commission in its discretion 
awards shall be restored as from the date of 
death of such husband, but there shall be de- 
ducted from such pension the amount of any 
final payments made under subsection (1) at a 
rate not exceeding fifty percent of the rate of 
the restored pension being paid from time to 
time, and the restored pension shall be discon- 
tinued should she cease to be ina dependent 
condition or re-marry". and ; 


WHEREAS a pensioned mother, widow or divorced wife loses 
her pension upon remarriage and if this marriage is sub- 
sequently dissolved by divorce: 


THEREFORE BE IT RESOLVED that Section 45 of the Pension 
Act be amended to restore pension where such marriage 

was dissolved within five years and the woman is left 

in a dependent condition, provided the Pension Commission 
is satisfied that the said woman was the innocent party. 
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Representations and Evidence 


REINSTATEMENT TO REMARRIED WIDOW * 


WHEREAS the Dominion Government recognizes by law widows 
whose husbands were killed or died of war disabilities 
caused or contributed to by service; 


AND WHEREAS said widows were encouraged by Government 
subsidy to remarry and many remarried ex-servicemen; 


AND WHEREAS numerous deaths not related to service 

have occurred among the second husbands after five years 
from the date of marriage, thus causing extreme hardship 
to the widow due to her inability to apply for reinstate- — 
ment of pension due to the five-year clause of the Pension 
Act. 


THEREFORE BE IT RESOLVED that Section 5, paragraph 2, of 

the Pension Act be amended permitting a widow to be re- 
“instated to full pension at any time following the death 

of her second husband, should she be in a dependent condition. 
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HISTORY 


The first provision for the discontinuation of pension paid to 


a woman who has remarried was set out in the original Pension Act 


of 1919, as follows: 3 


41. Upon the marriage or re-marriage of the 
mother, widow or divorced wife of a deceased 
member of the forces who is receiving a pension, 
or of a woman awarded a pension under subsection 
three of section thirty-three of this Act, her 
pension shall cease, and she shall then be entitled 
to be paid one year's pension as a final payment. 


This matter was the subject of discussion before the Royal Com- 
mission on Pensions and Re-establishment of 1922-2), which resulted in 
a recommendation by the Commission to the effect that pension should 
be restored for a woman whose pension had been cancelled on re-marriage 
if her second husband had died within five years, and if the woman 
was in a dependent condition. 


The relevant excerpts from the Report of the Royal Commission on 


Pensions and Re-establishment follow: * 


Allowance to widowed mothers and widows on re-marriage 
ee Oe ee es 


Section 1 » Upon the marriage or re-marriage of the 
mother, widow, or divorced wife of a deceased member 
of the forces who is receiving a pension, or of a 
woman awarded a pension under sub-section three of 
Section thirty-three of this Act, her pension shall 
cease, and she shall then be entitled to be paid one 
year's pension as a final payment. 


Suggestion by Ex-Service Men 


That if the widow who hos re-married is deserted or 
again becomes a widow within five years after the re- 
marriage she should be restored to pension, 

(Toronto 666, 679, 11363; Regina 15). 


Under Section 41, one year's pension is paid as a bonus 
to a woman who has been receiving pension as the mother, 
widow, etc., of the ex-soldier. Cases have arisen - not 
So infrequently as might have been supposed - where it 
turns out that the re-marriage has been induced to some 
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| extent by the attraction of the one year's bonus and later 

} the woman has been deserted. There are also cases, much 

| more deserving, where the second husband has died within 

| a short time after re-marriage. In either case the woman's 

| right to pension has been terminated by the bonus payment. 

| The Pensions Board have authority to, and,in certain cases 

| where the step-father was unable to earn a livelihood, did 

| increase the children's pension to orphan rates (Toronto 669). 
The right of the children to pension is not affected by the 
re-marriage. 


The reasoning is that the woman has, by her re-marriage, 
ceased to be the dependent of the soldier, and that con-~ 
sequently the obligation of the State to her, as such 
| dependent, has terminated. The opposing consideration is 
| that the undertaking of the State with the soldier was to 
| make up reasonably to his dependents the pecuniary assistance 
. he would have supplied had he lived. The State also makes 
the liberal presumption that had the soldier not lost his 
| life on service he would have supplied this assistance to the 
dependents during their lifetime. 


There are, the Commission is convinced, cases of genuine 
hardship to soldiers! female dependents who have re-married 
and thus lost their pension, and whose husbands have died 
in a comparatively short time, leaving them with no means 

a of support. It is strongly urged that the fact that they 
have tried unsuccessfully to restore ‘themselves to normal 
life by re-marrying does not discharge the State from its 
revived responsibility. 


In Great Britain there is a different practice as between 
officers and other ranks. In the case of the female de- 

| pendent of an officer no bonus is paid on her re-marriage, 
but if she becomes a widow, pension is revived. In the 
ease of other ranks, one year's pension is paid as a 
gratuity on re-marriage, but on the death of the second 


husband pension is not re-stored. 


The attention of the Commission has been called to the Act 
respecting the Royal Northwest Mounted Police (R.5.C. 1906, 
C.91, $.56(2) ). This provides that on the re-marriage 04 
a widow the pension is simply suspended, and on the death 
of the second husband it is restored, but under this Act 


no bonus is paid on the re~ rriage 


that there is sound reason for 


an extension of the present provision of the Pensions Act. 

As the Act stands the prudent woman 1S faced with a serious 
question when an opportunity for re-marriage presents itself. 
If she marries she gets a nome and a cash bonus, but she 
forfeits forever an assured maintenance for the rest of her 
life. The Commission considers that it 1s in the interest 


The Commission considers 
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of the Country as well as of the dependent woman that 

her misgivings be removed and the re-marriage encouraged 

by some financial assurance for the future. The advantage 
from the general social standpoint is clear and, in addition 
the children of the soldier, who are to a certain extent 
wards of the State, have the benefit of paternal care. The 
financial liability involved is not absolute, but purely 
contingent on the death of the husband within five years. 
Against this can be placed the probability of a greater 
number of marriages, and the consequent probable relief 

of the State from subsequent pension payments. There 

would also be a reduction in the amount paid for children's 
pensions which, if the mother remained a widow, might have 
to be increased to orphan rates. All the foregoing applies 
to cases where the re-marriage is terminated by the husband's 
death. 


But it is further urged that provision be made for cases 
of desertion by the second husband. The Commission con- 
Siders that while there are cases of hardship under these 
circumstances, it would only open the door to fraud to 
make any such general provision. The woman who re-marries 
should take some responsibility, and the fact that in case 
of desertion pension will not be revived may have a good 
influence in preventing hasty and ill-considered marriages. 
If the claim for provision on desertion were admitted it 
would follow that there would be an even stronger claim 

in case the second husband was prevented by illness from 
Supporting his wife. For the State to provide for these 
cases would, in effect, completely disregard the new 
marriage relation, and in the result, benefit a man who 
has no claim, vig., the second husband, both by making 

him tareless of his responsibility for the maintenance 

of his family and by providing indirectly some part of 

his own support. 


The Commission does not consider that, on the death of the 
second husband, the woman should be entitled as of right to 
be reinstated to pension. The husband may have left her a 
Substantial estate. The provision should only cover cases 
of need and be for so long as such need continues. The 
limitation in the Suggestion to cases of death within five 
years of the re-marriage is, it is assumed, based on the 
idea that, if the second husband hes lived for that 
period, it can be presumed that he has made some provision 
for his wife. This ensures that the necessity for the 
husband and wife providing for the future is not done 

away with by undue reliance on the bounty of the State. 

It also adds the qualification of thrift to those which 


the woman may reasonably require of the man before 
accepting him, 


Jee 
History 


Recommendation of Commission re Section 1 


That provision be made that in case of the death of the 
husband of a woman married or re-married, as contemplated 
by Section 1, and if such death takes place within five 
years after such marriage or re-marriage, pension be 
restored if and so long as the widow is in a dependent 
condition, and the final payment previously made under 
Section 1 be refunded in instalments as fixed by the 
Pensions Board, such instalments not to exceed 50 per 
cent of the amount of the restored pension being paid 
from time to time. 


The 192) Parliamentary Committee on Pensions, Insurance and Re-establish- 


ment dealt with this question. Major General W.A. Griesbach, a member 192) 


of the Senate, made the following recommendation: 5 


The first point which I would like to bring to your notice 
is the desirability of making provision for the re- 
establishment of the widow's pension in the case of the 

- widow who marries a second time. That is to say, she is 
entitled to a pension with respect to her deceased husbands 
she is in the enjoyment of that pension and she marries 
again. Under the law as it now stands she receives 2 
form of gratuity of one year's pension, and then she 
goes off pension. With that I do not disagree at all. She 
has now made provision for herself by taking a second 
husband, but should that second husband die the law as it 
now stands leaves her without any pension at all. 


This Parliamentary Committee, after consideration of the recommendation of 
the Royal Commission, made the following proposal in its report to the House 


of Commons: 


Tf through the death of the husband of a woman married or 
re-married within a period of five years after such 
marriage or re-marriage, the said woman is left in 4 
dependent condition the pension previously awarded to 

her or such lesser pension as the Commission may at its 
discretion decids to award, shail be restored as from 

the date of the death of the said husband provided that 
there shall be deducted from such pension the amount of 
final payment previously made at a rate not exceeding 

50 percent of the amount of the restored pension being paid 
ffom time to time provided also that the restored pension 
shall be discontinued should the said woman cease to be 
in a dependent condition or remarry. 
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History 
The Pension Act was amended under date of July 19th, 192h, in 


accordance with the reammendation of the Parliamentary Committee as 


follows : ? 


If through the death of the husband of a woman, married 
or re-married, within a period of five years after such 
marriage or re-marriage, the said woman is left in a 
dependent condition, the pension previously awarded to 
her or such lesser pension as the Commission may at its 
discretion decide to award, shall be restored as from 
the date of the death of the said husbands provided 
that there shall be deducted from such pension the 
amount of final payment previously made at a rate not 
exceeding fifty percent of the amount of the restored 
pension being paid from time to time; provided also 
that the restored pension shall be discontinued should 
the said woman cease to be in a dependent condition or 
remarry . 


In the Revised Statutesof 1927 the former Section 1 was changed 
to Section O and amended to read as follows: ® 


40.1. Upon the marriage or re-marriage of the mother, 
widow or divorced wife of a deceased member of the 
forces who is receiving a pension or of a woman awarded 

a pension under subsection three of section thirty-two 
of this Act, her pension shall cease, and she shall then 
be entitled to be paid one year's pension as a final 
payment. 


2. If through the death of the husband of a woman , 
married or remarried, within a period‘of five years 
after such marriage or re-marriage, the said woman 

is left in a dependent condition, the pension previously 
awarded to her or such lesser pension as the Commission 
may at its discretion decide to award, shall be restored 
aS from the date of the death of the said husband 
Provided that there shall be deducted from such pension 
the amount of final payment previously made at a rate 
not exceeding fifty percent of the amount of the restored 
pension being paid from time to time, and that the 
restored perision shall be discontinued should the said 
woman cease to be in a dependent condition or remarry e 


eae eee. eC 


—— 


History 


In the Revision of Statutes of 1952 the number of this Section 


was changed from 0 to 5 and read as follows: 


4S5(1) Upon the marriage or re-marriage of the mother, 
widow, or divorced wife of a deceased member of the 
Forces who is receiving a pension, or of a woman 
awarded a pension under subsection (lh) of Section 36, 
her pension shall cease, and she is then entitled to 
be paid one year's pension as a final payment. 


(2) If through the death of the husband of a woman, 
married or re-married, within a period of five years 
after such marriage or remarriage, the said woman is 
left in a dependent condition, the pension previously 
awarded to her or such lesser pension as the Commission 
may at its discretion decide to award, shall be 
restored as from the date of the death of the said 
husband; but there shall be deducted from such pension 
the amount of final payment previously made at a rate 
not exceeding fifty percent of the amount of the 
restored pension being paid from time to time, and 

the restored pension shall be discontinued should the 
said woman cease to be in a dependent condition or 
remarry. R.S., c.157, s- 0. 


Your Committee notes that there has been no basic change in the 


intent of this provision of the Act since its inception in 192k. 
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COMMITTEE RECOMMENDATIONS 


That the Pension Act be amended to provide that, where 
a pension has been discontinued in accordance with 
Section 5(1) of the Act dW to the marriage or re- 
marriage of a woman in receipt of pension, and that 
woman falls into a financially-dependent condition 
through the death or desertion of her husband, or if 
the marriage is dissolved or annulled and the 

woman is not the respondent, pension may be restored 


at the discretion of the Commission, 


Pension to be 
Re-instated : 
Second }tusbar 
Dies or Deser’ 
or if Marria; 
s Dissolved 
or Annulled_ 


——_ ~~ 


COMMENT 


Your Committee considers that the existing provision, under which 
pension may be restored to a woman whose pension has been cancelled on 
re-marriage,provided that her second husband dies within five years, 
is too restrictive. 

Perhaps the strongest argument for providing some latitude in cases 
of this nature is to pose the question of what consideration could be 


given, should the second husband die within five years and one day after 


her second marriage. The answer, in accordance with Section 5(2) of 


the Act, is "none". Your Committee cannot see the validity of a time 
Limit in a case of this nature, and feels that the Commission should 
be free to exercise its judgement as to whether a pension should be 
restored where the second husband dies. 

Your Committee considers that there should be some relaxation of 
this provision, also, in the event that the second husband deserts 
the woman; or if it becomes necessary to terminate the marriage through 
divorce or annullment and the woman is not at fault. 

Under the existing Act, the only circumstance which prevails is 
where the second husband dies, As your Committee sees it, there is 
little difference. in principle in the case where the woman's support 
ceases by reason of death and where the support ceases by reason of 
desertion, divorce or annullment. 


Your Committee noted that, in its comments on this question, the 


Royal Commission on Pensions and Re-establishment of 1922-2) considered 


two opposing considerations. The first was that the woman, by re- 


marriage, ceased to be the dependant of the e 


x-serviceman and consequently 
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the obligation of the State to her, as his dependant, was terminated. 
The opposing view was that the undertaking of the state with the ex- 
serviceman was to provide the financial assistance which he himself 
would have supplied, had he lived. The Royal Commission suggested, 
+ 

in regard to these alternatives as follows: 

It is strongly urged that the fact that they (re-married 

widows) have tried unsuccessfully to restore themselves 

to normal life by remarrying does not discharge the 

state from its revived responsibility. 

At the time of this Royal Commission study, the Pension Act made 
no provision whatsoever for reinstatement of pension should a woman 
re-marry and subsequently the second marriage was terminated. The Royal 
Commission suggested that, as the Act stood at that time, a prudent 
woman was faced with a serious question when an opportunity for re- 
marriage presented itself. In this respect the Royal Commission 
report suggested:” * 

If.she marries she gets a home and a cash bonus but 
she forfeits forever an assured maintenance for the 
rest of her life, The Commission considers that At 
is in the interest of the country as well as the 
dependent woman that her misgivings be removed and 
the re-marriage encouraged by some financial 
asSistance for the future. 

Your Committee considers that this principle is valid, not only 
in regard to the recommendation of the 1922-2); Royal Commission that 
pension be restored if the husband died within five years, but also 
if her support ceased by reason of desertion, divorce or annullment. 


It is understandable that the consideration for including pro- 


vision in the event of termination by reasons other than death were 


ee ee ya 
AM Ma eM ie Rg ee eh Be 


* See page 120h hereof, 
*  Thid, 
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Comment 

not as pertinent in 192k as they are today. The rate of desertions, 
divorces and anmillments has increased over the years; hence, the 
apprehensions which the 192), Royal Commission saw as being a problem 


to a pensioned woman considering re-marriage are greater today than 


_ they were then. 


Compassionate Pension Not Applicable 
Your Committee examined into the question of whether a compassionate 
award of pension could be made under Section 25, where it was desired to 
restore a pension which had been suspended on re-marriage, but where 
the second husband was not providing support because of desertion or 
other reason. A specific case was reviewed in which the Commission had 
considered a request to make an award under Section 25 in a case where 
the widow of a member of the Forces had forfeited her pension on re-marriage, 
but where the second marriage had terminated in separation after three 
months. In this respect, Mr. J.M. Forman, Deputy Chairman of the Commission 
rs 10 
wrote under date of December 30th, 1966 as follows: 
While I may not commit the Commission on an individual 
case, I think it would be fair to say I can find no 
precedent for a Section 25 award on behalf of a re- 
married widow who has become separated from her new 
spouse. As you are well aware, had the second husband 
died within five years of her re-marriage, she would 
have been eligible for reinstatement of widow's pension, 
under certain conditions, but of course, she does not 
have this benefit in the event of a sevaration. 
Your Committee received a representation from a widow who had been 
married previously to a yvateran in receipt of nension of 100% for 
attributable to service in World War I. The 


amputation of both legs, 


veteran died on April 9th, 1938 and she contimed to receive widow's 
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pension until she remerricd om August 10th, 1953) at which time her widow's 
pension was cancelled. Her second husband died on August kth, 1958 - 
five years and four days after their marriage. The widow applied to the 
Canadian Pension Commission for restoration of her pension but this 

could not be done under the Act, as Section 45(2) provides that the 

death of the second husband must occur within five years of the date 

of the re-marriage. 

The Royal Canadian Legion and a number of Members of Parliament sub- 
mitted the matter to the Commission for further consideration,and con- 
sideration was given to a compassionate award under Section 25 of the Pension 
Act. The Commission stated, in a negative decision under date of December 
30th, 1958, as follows: 4 

When this widow contracted her marriage of August l0th, 1953 
she ceased to have any standing before the Commission as the 
widow of the pensioner. 

Restoration of her standing before the Commission was con- 
tingent upon the termination of her marriage of August 10, 
1953 by the death of her husband within a period of five 
years after the marriage. As her husband survived for 

more than five years after the marriage she cannot now 

have any standing before the Commission. The Commission 

is therefore precluded from considering her application 
under Section 25 of the Pension Act. 

Information on the Pension Commission file appears to indicate that 
the widow's second husband was killed in an accident while engaged in 
farm work. He apparently left no estate and correspondence between this 


widow and your Committee would indicate that the widow had been able to 


maintain herself through employment up until 1966, but is now unable to 


work and is presumably without funds. 
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In summary then, your Committee considers: that the provision of 
Section 5(2), under which a pension may be restored to a woman, is an 
essential feature of the Pension Act - but should be extended as 


follows: 


(1) The time limit of five years should be removed; and 


(2) The Commission should have discretion to restore 
pension, not only if the second husband dies as at 
present, but also if the support from the second 
husband ceases by reason of desertion, divorce or 
annullment. 
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MERCHANT SEAMEN 
GENERAL 


The Civilian War Pensions and Allowances Act *, Part I, deals 


with "Canadian Merchant Seamen, Salt Water Fishermen", Section 9 
: 1 
of this part of the Act provides as follows: 


9 (1) Subject to subsection (2), no pension shall be 
awarded under this Part unless an application 
was made therefor within one year after the 
occurrence of the disability in respect of which 
the pension is claimed. 


(2) Where it is established to the satisfaction of 
the Commission that lack of communication 
facilities prevented a person from making an 
application within the time limited by subsection 
(1), the Commission may, on special application 

in that behalf, extend the time within which 
an application for pension may be made, 


as wie teeny ones aaa, (Genet tee wee, sot “ame eee lee eee Ge SR ee Ee ee 
—s que oes eee ere 


* Administered by the Canadian Pension Commission 
RSC 1952 , C.51 
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REPRESENTATIONS AND EVIDENCE 
Eh cool So ceintcnbdab ka ee eich rset rs 


Mr. Harold Winch, M.P.: Mr. Winch requested that your Committee exami 
e 


into the provisions of the Civilian War Pensions and Allowances Act, — 
in regard to the time limit for application for pension by Merchant 
Seamen and Saltwater Fishermen, In an appearance before your 
Committee, Mr. Winch stated: 


The first is that if a merchant seaman in time of war 
suffers an injury -= and I may say, sir, there are 
hundreds if not thousands of them who do not follow 

it up, but in later years trouble develops; there is 
a regulation that, if they do not report it within one 
year of an aggravation of a problem, they are not 
entitled to any rights, pensions or assistance, 


One illustration of that which came to my attention 
was a Canadian merchant seaman in the last war when, 

on firing of the gun, the repercussion, he alleges, 
broke his eardrum. He reported to the captain, got 
first aid, and, according to my information, as soon 

as his ship was in port he was taken to a doctor, But, 
like so many, he did not follow it up, and it was 

years later when trouble developed -- or an aggravation 
of the trouble developed. But he did not do anything 
on it immediately and one year passed, As it got 
increasingly worse he made application for assistame. 


I have taken this matter up and the Minister informs 
me, and I know this is correct; may I. quote what he 
Says, that the Commission considered this application 
on appearing on January 9th, 1963 but ruled that it 
was barred under the provisions of Section 9 of Part 
1 of the Civilian War Pensions and Allowances Act. 
This section reads as follows: 


"Subject to subsection (2), no pension shall be 
warded under this Part unless an application 
was made therefor within one year after the 
occurrence of the disability in respect of which 
the pension is claimed", 


I would ask, sir, your consideration of recommending that 
that be changed, 


I think it is unfair. We are all human. We all hope that 
there is going to be an improvement. By law regulation we 
are not supposed to take an assumption that it is going 
to get better, then if it does get worse but we have not 
done something within a year, we lose all rights, privilege: 
and pension, | 
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It should be noted that, even if the Commission had been able to 
consider the application, the circumstances may not have been such as 
to permit an award of pension. Mr. Winch, in his representations to 
your Committee, was making the point simply that an application should 


not be barred by statute. 
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HISTORY 

Under date of November 10, 1939, the Government passed Order= 
in-Council PC 3359, which extended the benefits of the Pension Act 
to persons employed in ships of Canadian registry ane to cunaneey 
saltwater fishermen in the pursuit of their callings, who suffer 
disability or death as a result of an enemy war Like action or 
counter action. This Order in Council contained a provision to the 
effect that application had to be made within one year after the 
occurrence of the death or disability as follows: 3 


No pension shall be payable under these Regulations 
unless application is made therefor within one year 
after the occurrence of the death or incurrence 

of the injury resulting in disability on account 

of which pension is claimed, 


The provisions for pensions for Merchant Seamen and Salt- 
water Fishermen were incorporated into "an Act respecting Civilian. 
War Pensions and Allowances" assented to August 31st, 196. This 
Act contained a restriction to the effect that application had to 
be made within 2 one year time limit as follows: * 


9 (1) Subject to subsection two of this section no 
pension shall be awarded under this Part unless 
an application is mace therefor within one year 
after the occurrence of the death or disability 
in respect of which the pension is claimed, 


(2) Where it is estabiished to the Satisrectiron or 
the Commission that 


(a) lack of communication facilities prevented 
a person from making an application within 


the time limited by subsection one of this 
section; or 


(b) a dependent of a person in respect of whose 
death a pension is claimed did not receive 
notice of the death in time to enable him to 
make application within the time limited by sub- 
section one of this section, the Commission may » 
on special application in that behalf, extend th 

time limit within which an application may be mat 


History 


This provisi on in the Civilian War Pensions and fllowances Act 


was amended in 198 to read as follows: 


9. (1) Subject to subsection two of this section no 


pension shall be awarded under this Part unless 
an application is made therefor within one year 
after the occurrence of the disability in respect 
of which the pension is claimed. 


(2) Where it is established to the satisfaction of the 
Commission that lack of communication facilities 
prevented a person from making an application 
within the time limited by subsection one of this 
section, the Commission may, on special applica- 
tion in that behalf, extend the time within which 
an application for pension may be made. 


The purpose of this amendment was given in an Explanatory Note 


in Bill 393 of the House of Commons as set out below: 


6 


The purpose of the present Bill is to remove the time 
limits in which an application for pension in respect 
of death may be made umer Parts I and X of The Civilian 


War Pensions and Allowances Apt, 


There have been no further 


that time. 


1. The effect of this amendment is to remove that time 


limit in so far as it affects such applications in 
respect of Canadian Merchant Seamen and Salt-Water 
Fishermen. Section seven of the Act pemits awards 
of pension in respect of death only when death was 
as a direct result af enemy action, or counter- 
action taken against the enemys which includes 
extraordinary marine hazards occasioned by the ware 


There have been a limited number af cases in which 
the dependents, due to illiteracy, ignorance of 
their statutory rights, lack of dependency at the 
Aime of death, or olher Peasvley failed to make 
application within the statutory time limit. 


In view of the limitations contaired in section seven, 
the removal of the time limit in respect of death 
would affect only 2 small number of cases am would 
permit of an award being made in certain cases of 


hardshipe 


amendments to this le gislation since 
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COMMITTEE RECOMMENDATION » 


That the Civilian War Pensions and Allowances 
Act be amended to remove the time limit of one 
year during which application must be made 
following the occurrence of a disability in. 


respect of which pension is claimed, 
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COMMENT 


Your Committee notes that, uncer Section 9 (1) of the Civilian 
War Pensions and Allowances Act, a time limit of one year is imposed 
following the occurrence of a disability and that no pension may 
be awarded unless application is made therefor within one year of 
this occurrence. Section 9(2) provides that the Commission, in 
its discretion, may extend this time limit where a "lack of 
communication facilities prevented a person from making an 
application." 

It may - that the existence of this extension in the Act is 
sufficient to take care of deserving cases where application was not 
made within the one year time limit. Notwithstanding, your Committee 
considers that the imposition of a time limit for application for 
pension is not justified. Hence, despite the existing provision 
by which that time limit may be extended, your Committee has seen 
fit to recommend the removal of the limit from the /ct. 

The history of pension administration appears to support the 
contention that a disability may occur many years following an 
injury or disease contracted during service. There seems no valid 
reason for the time limit in the adiainistration of pensions for 
Merchant Seamen and Saltwater Fishermen who served during time of 
war. 

The implementation of this recommendation would not necessarily 
result in pension for an applicant. It would, however, provide 


more reasonable ground rules under which the Commission could con- 


sider whether the disability was attributable to service, anc was 


i nter action taken against 
the direct result of enemy action or cou 


the enemy as required by the Act. 
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GENERAL 


122); 
CHAPTER 3 


DEFINITION OF "THEATRE OF ACTUAL WAR" 


Section 2(v) of the Act defines "service in a theatre of actual war" 


by zones as follows: 


(i) 


(ii) 


in the case of the army or air forces during 
World War I, service in the zone of the allied 
armies on the continents of Europe, Asia, or 
Africa or in any other place at which the member 
of the forces has sustained injury or contracted 
disease directly by a hostile act of the enemy; 


in the case of the naval forces during World War I 


service on the high seas or wherever contact has been 
made with hostile forces of the enemy, or in any other 
place at which the member of the forces has sustained 
injury or contracted disease directly by a hostile 

act of the enemy; 


in the case of the naval, army or air forces during 
World War II, service on the sea, in the field or 
in the air, in any place outside of Canada; or 
service in any place in Canada at which the member 
of the forces has sustained injury or contracted 
disease directly by a hostile act of the enemy; 


Other Sections of the Act where "theatre of actual war" is involved 


are as follows: 


Section 13(c): 


Section 


Section 


13(3): 


Uy (hy): 


The Pension Act makes provision, in Section 13(c), that no 
deduction shall be made from the degree of actual disability 
of any member of the Forees who has served in a theatre of 
actual war on account of any disability or disabling condition 
that existed in him prior to his neriod of service, provided 
that the condition was not obvious or was not recorded on me- 
dical examination prior to enlistment. Further explanation 
of this provision in the Act, together with your Sommittee's 
recommendations concerniny these matters, will be found in 
Chapter 7 dealing with pre-enlistment conditions. 


The definition of "theatre of actual war" is involved also in 
Section 13(3) of the Act, which provides that pension for disa- 
bility or death awarded in respect of military service during 
World War II cannot be made retroactive beyond June 1st, 196, 


unless the member of the Forces served in a theatre of actual 


war. 


This Section provides that pension may be granted in a case of 
venereal disease ontracted prior to enlistment and «sravated 


2 Cc 
. * hor ao y ~ 1 5 i } ] 
during service, if the member served in a theatre Oj tual war. 
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Section 15: This Section provides that, in respect of military service du: 
World War I, pension for disability shall not be awarded here 
application therefor is made after July lst, 1936, unless the 
member saw service in a theatre of actual war. 


Section 28(3): This Section provides that pension for pulmonary tuberculosis 
be paid at 100% and continued without reduction for a period ¢ 
two yenrs for members who served in a theatre of actual war ‘ar 
whose disease was attributable to, or was incurred or aezraval 
during service; and for those who did not serve in a theatre ¢ 
actual war provided that the disease was incurred during servi 
This subsection provides’ also that, in a case of a member of t 
Forces whose disease was aggravated during service and who dic 
not serve in a theatre of actual war, the pension is payable ¢ 
90% and continued without reductiom forea period of two years. 


The definition in Section 2(v) prescribes the territory which ‘can be call 
a "theatre of actual war" in the meaning of the Act, but does not set out the 
time during which such eee are considered to be actual war zones. 
Section 2(x) of the Act defines the period of World War I as being betwee 
August h, 191) and August Bist, 1921. Section 2(w) defines World War II as 


being between September ist, 1939 and April Listes LOK lis 


The Pension Commission, and its predecessor, the Board of Pension Commis- 


sioners, have taken the view that the word "actual" limits the meaning of 


"service in a theatre of actual wart Hence, the policy has been followed that 


in respect of World War I, service in a theatre of actual war for the purposes 


of the Pension Act terminated after midnight on November 11th, 1918, i.e.5 a 


date of the World War I Armistice. The policy in respect of World War II is 


Service in a theatre of actual war in the European Theatre terminated as of 


VE Day, ise., May 9th, 195 and in the Pacific Theatre as of August 15, 1945. 
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REPRESENTATIONS AND EVIDENCE 


Royal Canadian legion: The legion submitted the argument to your Committee 


that, inasmuch as the cates for the termination of World War I and World War TI 


Ss 


are given in the Pension Act as August 3lst, 1921 for World War I and Aprel ist, 
1947 for World War II, the Pension Commission should not have the right, by inter- 
pretation, to limit the periods of time during which theatres of actual war are 


said to have existed. 
Mre Donald M. Thompson, Dominion Secretary of this organization, refer- 
red to Section 2(v) of the Pension Act after which the following discussion 
took place during the Iegion's hearing before your Committee on February lst, 1966; 


Mr. Thompson: Now, I would draw to your attention, gentlemen, 
that the important date here in this quotation is the first 
Dae LOL AD iis lt fe 


Mr. Justice Woods: As ending World War II. 


Mr. Thompson: As officially, for the purposes of the Pension Act, 
ending World War II. 


The Pension Commission, where "entitlement has been conceded 

on an aggravation basis only, despite the fact that the pensioner 
served during World War II in a theatre of actual war as above 
defined, has refused to invoke the provisions of Section 13(1)(c) 
and grant full entitlement. 


Now, 13(}:)(c) you will recall, is the Section that makes special 
provision for men with service in the theatre of actual war, pre- 
enlistment conditions. 


The Commission has advised that it regards the actual termination 
of hostilities in the Furopean theatre was on 9.5eh5 and 15.8.5 
in ‘he Pacific theatre « 


Rather than by the Act, and the point here, sir, we believe that the 
Commission should not have the right to by interpretation, take some- 
thing away as plain and simple and evident as a period covered by 


dates set down in the Act. 


I9L7, does that mean it was going on everywhere until that time? 
I mean, necessarily; does it necessarily mean that? You are more 


oe > 2 ‘ yet } é oO 
or less taking the position that it does, I would say. 


. Isa} ‘ 9)) YIn 1 W 5 re] { } 1] 
Mr. Justice Woods: Well, because World War II ended on April lst, 
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Royal Canadian Legion: The Legion submitted the argument to your Committee 
that, inasmuch as the dates for the termination of “orld War I and World Wary 
are given in the Pension Act as August 3lst, 1921 for VYorld War I and April” : 
1947 for World Ner II, the Pension Commission should not have the right; by im 
pretation, to limit the periods of time during which theatre of actual war 
said to have existed. 

Ir, Donald E. Thompson, Dominion Secretery of this organization, refer- 
red to Sectio: 2(v) of the Pension Act after wiich the following discussion 
took place curing the Legion's hearing before your Committee on Reknblanes Letpe 


Lr. thompson: ilow, I would draw to your attention, gentlemen, — 
that the important date here in this quotation is the first 
day of April, 1917. 


eee 


i'r. Justice Woods: As ending Vorld War IL, 


Ur. thompson: As officially, for the purposes of the Pension ‘Ac 
nding’ viorld Wer Ti, 


the Pension Commissicn, where "entitlement" hes been conceded ~ 
on an aggravation basis only, despite the fact that the pensione: 
served curing ‘orld ar IT in a theatre of actual war as abov 
defined, has refused to invoke the provisions of Section 13(1 
and grant full entitlement. | 


WT % een My ae . = wae 4 er. 
Now, 13(1)(e) you will recall, is the Section that makes specia. 
provision for men with service in the theatre of actual war,pre 
enlistment conditions, 


' 
“he Conriission has advised that it regards the actual termina’ zt 
of hostilities in the Suropean theatre was on 9.5.))5 and 15.3.4 
in the Pacific Theatre, 


acher than by the Act, and the point here, sir, we believe tha 
vormission sneuld not heve the right to’ by interpretation, 
ING ewey as plain and simple anc evident as a period covered 
Cates set dow in the Act. | 


ae at eae 


a 


tee Justice Woods: Nell, because “orld Var II ended on April 1s 
a ‘7, Coes that mean it wags going on everywhere until that time 
meen, necessarily, coes it necessarily mean that? You are me 


: V4 y +4.2 — * Se 
or less taking the position that it does, I would say. 
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Mr, Thompson: Well, we are taking the position, sir, that 
the Act defines the period of the War. 


Mr. Justice Woods: Yes; the Act defines the period of the War. 
All right, there is World War II going on. Does this mean to 
say it is going on everywhere; other places in the world? 

That there is a war other places in the world; there is a 
theatre of war? 


Mr. Thompson: No, it does not necessarily mean --= 


Mir.dustice Woods: And does it mean it cannot stop someplace 
and keep on going elsewhere? 


Mr, Thompson: Nos it doesn't mean that either. It could be 
going on in some sections and not others. 


Mr. Justice Woods: I am not suggesting the Canadian Pension 
Commission is right or that you are right, but I think or I 
suggest you are drawing a pretty long bow when you say that it 
necessarily follows that just because World War II is still 
on that Europe is still a theatre of war. 


Mr, Thompson: Well, sir, I would say that it is not unknown 

in the Veterans! Legislation to have these situations develop. 
For instance, as you know, for many yeers in the War Veterans' 
Allowance Act, the man who wes in the nevy and sailed on the 
high seas saw service in the theatre of actual war in World War 
I, but your World War I army man that went across -= and mind 
you, the navy mean may only have made one trip across the sea~= 
the army man that went over in a troop transport was not eligible 
for War Veterans Allowance. ‘So these situations exist where 
what is spelled out in the Act does not always fit what conditions 
may have been in different parts of the world at that time. 


Mr. Justice Woods: No, I appreciate that; that is perfectly 
true, Dut 1 do not see that just because the Act says that 
World War II ended on the Ist day of April, 1947, you can draw 
the conclusion that this necessarily means there was war until 


that date in other places where there had been any fighting. 


Mr, Thompson: No, we can see that, sir; that is not necessarily 
LOAD, 

S06 

Mr. Justice Woods: No, this is not to ssy your view is wrong, you 
appreciate that, I am not advancing thet. I just do not logical- 
ly reach the same conclusion as you do easily. 


Mr. Thompson: If I might point out that this Section of the Act 
and Section 13 is not talking about fighting in a war, it is 
talking about a theatre of actual war. 


: ry . Ad 
Mr, Justice Joods: 1€S- 
tT ena 
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Mr, Thompson: And as I pointed out, sir, in the case of thenian 
Veterans’ Allowance instance, the man actually sailed through a 
theatre of actual war and I sugzest, if we think in terms of a 

war as necessarily fighting, then it can be said the Commission 

is right. But under the Act it refers to the service in a theatre 
of actual war, and then defines this. Service in the theatre of 
actual war is used in Section 13(1)(c), and this is why we believe 
the Act is concerned with defining service in a theatre of actual war © 
and, quite naturally, ignores the fact there may have been fiznting 
some places and not others. 


Mr. Justice Woods: Well, in what form is this a‘vicc given about 


these dates? it says: 


he Commission has advised that it regards the actnal 
termination of hostilities in the European theatre was 
on 9.5.45 and 15.8.5 in the Pacific theatre. 


In what form is this? 


Mr. Thompson: This advice comes to us in several forms and I can 
make this information available to you in a few of these forms that 
we have received it. Now, one is a letter from the Pension Commis- 
sion dated September 9th, 1963, our Ierion file No. is 20-7. 


Mr. Justice ‘Joods: They sent you a letter. 

Mr. Thompson: Right. ‘Jould you like me to read this letter? 

Mr. Justice Woods: No, no. Any other way? 

Mr. Thompson: Then another is a C.P.C. -- I was going to say directiv 
but actually it isn't labelled that. It is on a S.P.C. letterhead, m 
meographed form dated Ottawa, April 21st, 196), and it says: 


"Pension Commission Staff" 


And it sets forth re service in the theatre of actual war, and goes 
on to state the policies. 


ed 


lr. Justice Woods: So you got a Ietter and a mimeographed form? 


Hr. Thompson: Right. Then we have received it in another letter on é 
case, from a member of the Commission. 


Mr, Justice “loods: How did this first letter come to you? Did they, 
volunteer it, or did it arrive out of a problem you were dealing with 


Tir. pnompson: The advice first referred to in the letter was the res 
of a letter from the legion to the Chairman of the Commission on Aug 
30th, 1963, in which we requested: y 
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Representations and Uvivence 
in order that we may study this matter mor> 
comp]°tely, would you please advise us whether 
or not this policy of the Commission is in 
written form and whether or not the said 
policy is a regulation within the meaning of 
Section 8 of the Act. 


Mr. Justice Woods: They actually got the letter? 


Mr, Thompson: No, the letter that I referred to from the 
Chairman, sir, followed this request. The Chairman's letter 
was in reply to our request and they quoted the policy which 
was apparently arrived at in January, 1961. 


Mr. Justice Woods: The effect here then of this policy or 

view of the Canadian Pension Commission, is then that, as you 
understand it, if a man went overseas to Europe after VE Day, he 
would not receive full entitlement on an aggravation award? 


Mr. Thompson: That is right, sir; he would not receive the full 
benefit of 13(1)(c). If there was an aggravation, and if the 
Commission does not have +o produce a record, then a man stands 
LO Lose, Lhe. bene tits 


Mr. Justice Woods: So, one of the things you object to here in the 
interpretation is that you have a number of theatres of war all 
ending at different times, according to the Commission's ruling. 
Whereas, under (v) (iii) and (x) of Section 2, you feel for the 
purposes of the problem we have here, that theatre of war should 
continue until the lst of April, 197? 


‘Mr. Thompson: Yes, sir, because we feel it so states in the Act 
nea eee See ~~ 4 . * ° z 
that the Commission should not have the right to restrict by inter 


pretation, 


j 1 t y: how 
Mr. Justice Woods: Now, the man going to Europe aug a Day mh 
would he stand with regard to the insurance principle? Would he 
still be covered by it? 


Mr. Thompson: It still applies. 
Mr. Justice Woods: Would he lose this one? 


Mr. Thompson: Right. We believe this further strengthens our 


NL iL. 41 = ) . ot Just art 
argument that he should have the whole and not J p . 
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Cenadian Pension Commission: Hr. +.D. Anderson, the Commission Chairman, t 


your Committee thet the Commission, in its definition of "theatre of actual 


was required to use the dates upon which actual hostilities ceased. The fol 


inc discussion during Tir. /nderson's appearance before your Comittee under 


date of Merch 21st, 1966 is recorded hereunder: * 


lir, Anderson: The Commission cannot do otherwise than regard 9,5; 
and 15.0.5 as the dates of actual termination of hostilities 
guropeen and Pacific Theatres respectively, because those are 
dates upon which actual hostilities did cease in those areas. 


> 


ir, Justice “loods: That is, under the law? 
Mr. Anderson? Yes, that’ is’ right. 


Surely it is not sursested that we should completely disregard 
facts in dealing with pension claims. 


: 1a 
r 


a 
= 
“ay 
ee 


Legion is asking here is that those who spent the war 
ca end then mace a trip to 4urope or Asia after the ces 
Abas be given the seme consideration as those wha Spe) 
in either of those theatres during hostilities. If I um 
the 2p catteatoh correctly, the benefit would be, by and large, | 
this group only. The Commission does not acree with this inte 
pretation of te section, ‘We believe that it is impossible to se 
in a theatre of actual war during a time when there is in fact no 
actual war. 


(oO 
ee 
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iy. Justice Hoods: By "actual war" you mean under the law? 


Mir, Ancerson: I mean shootine. 
Mir *. Justice oods: But it is a theatre of war wntil the constitw 


— Ace eae um in te on © - paw 


° 
authority says thet it isn't, or until the necessary order-in- 
is made, or whatever is involved? 


a 


ier. eee #05 it depends on how you look at it, I am thins 
O. bre aictlonary meaning of the word "war" which is the shoot 


Lik, 
Wer. 


lir, Justice ‘oods: fou don't pay any attention to when the Gove 
Sa."s wnéee the war ended? 


Mies J Ang ferson: Yes, 
ur. Justice “loods: You consider it has ended when the firing | 


~ Ny AT a av th Fe eee ee ae aA ae es i et, 
Ke HNCErSONS That would be when the people stopped shooting | 
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HISTOR 
The definition of "Theatre of Actual War" was included in the 
original Pension Act of 1919 and read as follows: e 


2(n) . "Theatre of actuel war" means: 

i) in the case of the Military or Air Vorces, the 
zone of the Allied Armies on the continents of 
wurope, of Asia or of Africa or wherever the 
member of the forces has sustained injury or 
disability directly by a hostile act of the enemy; 
in the case of Naval Forces, the high seas 
or wherever contact has been made with hostile 
forces of the enemy, or wherever the member of 
the forces has sustained injury or disability 


directly by a hostile act of the enemy; 


ia 
> 
es 

~wS 
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The explanation riven in the annotations was as follows: 


The words "theatre of actual war" in so far as they 
concern the vast majority of cases means France or 
Belgium. They do not mean the British Isles except 
in so fey as air raids, ete., are concerned. 

These words are used in Sections 2(a) and 25(3). 


Section 2(a) of the original Pension Act read as follows: 5 


2(a) "appearance of the disability" includes the reappear- 
ence of a disability which has been reduced sufficiently 
to permit the member of the forces to serve in 
a theatre of actual war; 


The explanation concerning Section 2(a), given in the annotation to 
the Pension Act prepered under date of July 1st, 1919, is relevant to the 


’ Ag ~ “¢ .6 
history of "theatre of actual war" and read, in part, as follows: 


Tt was found necessary to define the words "appearance 
of the disability" for the reason that the mere words 
sf talen literally would exclude from pensionability many 
to a pension, or would cause 


& he 3 Wien ese 
ranic than the rank in 
a 
‘ 


who are clearly entitled 
pension to be avarded at a lower 1 
accorcance with which the particule 
is pensionable. 

These words ere found in sections Wi(1) 1h (2), 23(2), 23(b), 
(a) Tf a wound, injury or cisease cocs not unfit a member 


fa 
‘ * oe 4. aay ag s99 1) TYO7y? (c 
. far seO ’ pa) reatre of actvel var: (see 
of the forces for service jn a tneavre O1 Ae 


Section 2{n) or only temporarily unfits him for such service 


‘ 
pride 33. }' 


; % consicered lisabilit 
Fa Mio consicerec 2 axusant le | ee 
advantace is concerneé Tf he is promoted after such a dis- 
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ability or is married or adopts children, etc., his widow or 
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ose if he 15s disabled. 
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Section 25(3) of the original Pension Act of 1919, to which reference was 


made in the annotation concerning Section 2(n) del ing with "theatre of actual 


ayig 


war", read as follows:? 


25 (3) 


No deduction shall be made from the pension of eny member 
of the forces who has served in a theatre of actual war 

on vecount of any disability or disabling condition which 
existed in him previous to the time at which he became a 
member of the forces; provided that no pension shall be 
paid for a disability or disabling condition which at such 
time was wilfully concealed, was obvious or was not of a 
nature to cause rejection from service. 


The annotation read:8 


For more than two years efforts have been made from various 
quarters to have pensions awarded in accordance with the 
disability existing in the man at discharge, whether the 


-whole or a proportion of that disability existed in him 


at the time of enlistment or not. In the early years of 

the war owing mainly to the need, men were enlisted who,while 
fit for the service for which they were intended were not 
absolutely fit from the point of view of occupation in the 
general labour market. liany were also enlisted who were not 
even fit for the less arduous of the duties of military life. 
Many of these unfits were discharged before leaving Canada$ 
many: more were discharged in tngland, only the most fit were 
taken to France. Again many en who were recognizedly unfit 
for service in the front line were enlisted in forestry, railway 
construction and other similar battalions, 


The Parliamentary Committee of 1918 came to the conclusion 
that if amy man reached a theatre of actual war it must be 
definitely presumed that he was absolutely fit upon enlist- 
ment unless it could be proved that there was a pre-enlis tment 
disability which was concealed or was obvious or was of so 
minor a nature as not to cause rejection from service. 


Section 2(a) of the Act was amended under date of July lst, 1920 to 


read as follows: ? 


The new wording made no 


The interpretation of the meaning of "theatre of 


with in correspondence with the Minister of Just 


_1920_ 


Appearance of the injury or disease includes the recurrence 
of an injury or disease which has been so improved as to 
have removed the resultant disability. 


reference to service ina theatre of actual war. 


actual war" was dealt 
1929 
ice in 1929. Ina letter 


L223 


History 


from the vweputy Minister of Justice dated January llth, 1929, and addressed 


to the Secretary of Doard of Pension Commissioners, the following state- 


mont anpears: !° 

I agres with the view of the roard that the words 
"theatre of actual war" have application only to the 
neriod of actual hostilities. 


Based on this interpretation, the Eoard of Pension Commissioners 
apnears to have adopte? the interpretation that World War I, for the purposes 
of this decision, concluded on November llth, 1918. 

Section 2(a) of the Act which defined "service in a theatre of actual 
war" was expanded in 191 to include those zones involved in World War II. 

There has been no substantial change in the wording of the definition 
of "theatre of actual war" since that time. 

At a meeting on December 29th, 1960, the Pension Commission confirmed 
the following definitions in regard to "theatre of actual war", |! 

1. Service in France during World Jar I subsequent 
to midnight 11 November, 1916 was not service 

“ina theatre of actual war within the meaning of 
Section 13(1)(c) of the Pension Act. 

2. For the purpose of apnlication of the provisions 
of Section 13(1)(¢) of the Pension Aét, ervice 
during ‘jorld War II in all areas excepting 
service in the Pacific theatre, shall. cease to 
be considered as service in a theatre of actual 
war as of midnight 9 Nay, 1945 (V.E.Day). Service 
in the Yacific Theatre shall cease to be con- 


sidered as service in a theatre of actual war as 
of 15 Anzust, 195 CT nd waar) 
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COMMITTEE RECOMMENDATION 


(148) That the Pension Act be amended to provide that the defini- 


| Termination 

tion of "theatre of actual war" should state specifically Dates For _ 
Theatre of 

that it refers to the period of time during which a member Actual War_ 
of Armed Forces could engage or be engaged by the enemy, 
and should terminate, in the case of World War I, on 
November llth, 1918 and for World “far II, on lay 9th,19)5 
for the European Theatre and August 15th, 1945 for the 


Pacific Theatre. 
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COMMENT 


It is obvious that a clear understanding is necessary as to noth “tis 
time and nlace which the Commission can consider as being within tre meaning — 
of a "theatre of actual war". 

In the view of your Committee, this matter can be resolved by referring 
to the intent of the legislation. The term "theatre of actual war" first 
came into the Pension Act in 1919 eon the grounds that those who served 
in the theatre of actual war should be presumed to have been physically fit — 
on enlistment. In other words, the implied test was that, because their phys! 
category was considered to be of sufficient soundness to permit them to engage 
or be engaged by the enemy, they were entitled to the presumption that os pre 
enlistment disabilities were minimal, unless such had been obvious at time 
of enlistment or had been recorded on medical examination prior to enlist- 
ment, | 

The annotation to the 1919 Act appears to make this abundantly clear wher 
it states: 1 

‘The words "theatre of actual war" in so far as they concern 
the vast majority of cases means France or Belgium. They 

do not mean the British Isles except in so far as air raids 
etc. are concerned. 

Your Committee notes that, in reply to an enquiry from the Board of 
Pension Commissioners in 1929, the Department of Justice gave the opinion 
that "theatre of actual war" applied only to the period of actual hostilities. 
It would appear from the correspondence that this opinion was given in regare 
to the type of case where a decision from the Board of Pension Commissioners 
was required in respect of pre-enlistment disability. It would seem, thereft 
that the opinion from the Department of Justice could be accepted as reflect 
the thought that "theatre of actual war" was meant to extend the presumption 


On iti P a reat ake 
sound condition to a member who, in the opinion of military authorities, wai 


considered sufficiently healt! to enter awer sone. This, in the view 
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Comment 


of your Committee, could apply only when there was a danger of engaging, or 
being engaged by the enemy. Therefore, "theatre of actual war" would not 
be anplicable following the termination of actual hostilities. 

The nosition of the Royal Canadian Jegion in this matter is an under- 
standable one. In the absence of specific direction in the Act, and of 
any explanation from the Commission so far as your Committee can determine, 
the Legion properly took the view that "theatre of actual war" as set out in 
Section 2(v) of the Act would be subject only to the limitation of the periods 
of time set out in 2(w) and 2(x) which provide termination dates of August 31st, 
1921 for World War I and April lst, 197 for World War II. Accordingly, your 
Committee considers that the definition of "theatre of actual war" should be 
given a more explicit definition in the Act. 
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CHAPTER Lh 
MINORITY REPORT 


PROPOSED REMEDY FOR LACK OF APPELLATE PROCEDURE 


I. INTRODUCTION OF THE OMBUDSMAN PRINCIPLE 

The following is a minority report but on one question only. 

This member concurs in the main report in all its recommenda- 
tions except the one relating to appeals both from final decisions 
of Appeal Boards of the Commission and from decisions or orders of 
the Commission itself. This member agrees that the present Appeal 
Boards should be named Entitlement Boards and that they should 
function as outlined in the main report. 

The question on which this member of the Committee, hereafter 
referred to as "this member", differs from the recommendation in the 
main report is in regard to what steps should be made available to an. 
applicant after he has exhausted all his present procedural rights 
under the Act and still feels agericved, 

At the outset it should be stated that this member Lew Ol Le 
agreeront with what he believes to be the view of the Committee as a 
whole, namely, that it is not sound in principle, nor conducive to the 
most effective implementation of the Pension Act, that appeals should 
be.from one or more members of the Commission to another groun of the 
Commission. It is a strain upon the human mind, both in its strength 
and in its weakness, to review decisions reached by fellow confreres. 

This is emphasized, almost to the point of beine labored, because 
all members of the Committee are agreed that a defect exists which should 
be remedied. A door has to be opened to a person within the provisions 
the Act who has exhausted all his remedies by way of applications to the 


Commission but still feels that ne has not received justice within the 


true meaning and in-ent of the Act, 
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In the main report the recommendation is made that an Appeal 
Board, wholly outside the Commission, be created to which appeals could 
be taken from any decision of present Appeal Boards (to be renamed 
Entitlement Boards) and from decisions or orders of the Commission itself. 

This member is opposed to the establishment of an Appeal Board 
under the provisions of the Pension Act. Aside from some particular 
reasons set out below, there are two main reasons for the position taken. 
One is that past experience with Covrts or Boards of Appeal under the 
Pension Act has not been satisfactory. But even if the difficulties of 
the past could be avoided there is another and a more cogent reason. 

The nature of the service rendered by those who come under the provisions 
of the Act and the attitude of the Canadian public towards that service 
have created imponderables to which a court of appeal or a board simi- 
larly constituted might not give proper effect. There should be more 
flexibility in the procedure available to an anplicant who feels that 

the decision reached on his claim does not reflect that attitude nor 
meet his own sense of justice. The best results, in this member's view 
would be obtained if the office of an Ombudsman were created to supply a 
form of appeal outside the Pension Commission. 

This member is recommending that the principle of Ombudsman be brought 
into the Act and that the services of an Ombudsman be made available to 
applicants within the provisions of the Pension Act who feel that the true 
and fair intent of the Act has not been applied in the disposition of their 
claims. 

On Tuesday, November 8th, 1966, as recorded in the Minutes of the 
19th Meeting of the Committee, this member advised the Committee of his 
intention to submit a supplementary report. As explained, the conclusion 


a dae an aArene the eostablishme of an Appeal Board 
reached by the Committce to recommend the cs ablishment App 


j is member hat time. 
was satisfactory to this member at that ti 


123 


On further consideration, this member came to believe that an appellate 
procedure involving an Appeal Board would not provide the best remedy and, — 
indeed, is not needed. Accordingly, this member is submitting a remedy 
which he considers to be more suited to the provisions and the real intent 
of the Act, namely the office of an Ombudsman, 

The general principle is well known and has of late been widely 
discussed. An Sata enet has been defined as a "watchdog", "guardian of 
the law", "tribune of the people", Perhaps a variation could be designed | 
to fit into the Pension Act: a protector of the rights and claims of 
ex-servicemen which a grateful country feels should be given full recognit 

For ths purposes of this minority recommendation, the term Onbudenan 
will be used, and it is this member's view that no better term could be 
selected to identify the office which this recommendation envisages. 

Reference has been made in the main report to the studies in Great 
Britain relating to Administrative Tribunals (Soe Volums I, Chapter h, 
pages 91 to 93) 

Particular emphasis was given to ths enquiry in Britain, in 1956-1957, 
into administrative tribunals carried out under the chairmanship of the 
Right Honourable Sir Oliver Franks. Following this enquiry, the United 
Kingdom government established 2 "Council on Tribunals", charged with 
the responsibility to "keep under review the constitution and work of 
tribunals", 

This member would like to refer to two authorities who have given 
study to the "no man's land beteen ths legal and administrative worlds", 


with particular emphasis on the voluntary tribunals or agencies that could 


be set up. 


Leh 


H.W.R. Wade, Reader of English Law in Cambridge and Professor of 
Law in Oxford, wrote a book on "Administrative Law". In Part VII he 


dwells at considerable length on "Special Tribunals" and in particular 


on the Franks Report. 
The following are pertinent extracts from Part VII: #4 


Outside the ordinary Courts of Law there is a host 
of special statutory tribunals with jurisdiction to 
decide legal disputes. 


The Council on Tribvenals has been set to work, and 
the neec to reeulate the no man's lend between the 


legal and administrative worlds has at last been 
acknowledged. These May be firet steos in a new and 
important.-roads «(End of Pt. VII). 


In 1963, J.F. Garner, LL.M., Senior lecturer in Law, University of 


Birmingham, published a book entitled "Administrative Law". He discusses 


the Council on Tribunals at considerable length and says: * 


The Council is an advisory and consultative body 

only, having itself no adjudicatory or executive powers, 
and it is in no sense a super-tribunal, nor a court of 
appeal from tribunals..... 


the author, however, adds this footnote: 
None the less, the investigation of individual 
complaints seems to be an increasing feature of the 
work of the Council on Tribunals; it is said in 
their Second Report (at page 7) "within this field 
(that of tribunals and inquiries) it is our task 
to act as a watch-dog for the ordinary citizen and 
to see that he gets fair play." 
A first. question arises: Will an Ombudsman be able to remedy the 
: : - 
grievances which were placed before the Committee? The primary duty of 
> 
. . _ ee Lat . a0 wa 5 
this Committee of Enquiry, in the view of this member, was to asce aon 


what ills or defects were to be remedied in order that justice be done 


to discharged members of the forces and their dependents. IJ* is a matter 
of more than little moment that all three members of the Committce agreed 


upon what appeared to be the defects which vroight about the :omplaints 


submitted to this Committee. 
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In this member's view the main areas are the following: 


(a) Interpretation of the Act. 


(b) Absence of an appeal from present Appeal Board decisions. 
(c) The benefit of the doubt section. : 
(d) Deficiencies in the legislation. 
(e) Administrative weaknesses. 

(a) Interpretation of the Act 

This member's view is that only in the most exceptional cases 
should an administrative body be the final] intcrpreter of the Act under 
which it operates. Without any implied criticism, but merely as a statem 
of human frailty, it is well not to throw into oblivion the warning uttere 
by Lord Acton when he said: "All power corrupts; absolute power corrupts 
absolutely". 

Obviously RCs ona meine of conflicts in interpretation should , be 
duty placed upon the Ombudsman, but this member has made an alternative 
proposal regarding final determination of interpretations, as embodied 
this Minority Report. 
(bo) Absence of an Appeal from Present Appeal Boards of the Commission | | 

Acts providing for the creation of administrative bodies are mlti- 
tudinous and no particular pattern of appeal can be detected; nor could 
any be devised to apply to all cases. In some cases no ee oe made 
for appeals from decisions of the administrative body set up in the 
particular Act. In others some form of appeal is provided. 

If the Pension Appeal Board, suggested in the main recommendation, 
is not acceptable, questions will undoubtedly arise whether an appeal 
the contemplated Entitlement Board is necessary, and whether the appoints 


of an Ombudsman would fill the need. 
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The Royal Canadian legion, in its brief made to the Committee, 
laid more emphasis upon the need of a proper interpretation of Section 70 
(benefit of the doubt) than upon a procedure for appeals from final decisions 
of the Commission. Notwithstanding, this member suggests that a provision 
for an appeal, whether direct as recommended in the main report, or indirect 
or implied in case the principle of an Ombudsman is introduced, has a salutary 
effect upon anyone acting in a judicial or a quasi-judicial capacity. Some 
form of review should be established and it is the opinion of this member 
that the Ombudsman institution is the most appropriate procedure. 
(C) The Benefit of the Doubt Section 

“The benefit of the doubt in the Pension Act, in the view of this 
member of the Committee, is different to the benefit of the doubt given 
ionan accused in criminal cases. The former rests upon a feeling of 
gratitude coupled, in many cases, with difficulties of obtaining evidence. 
The latter rests upon the sound principle that it is better that some guilty 
person escape punishment than an innocent person be convicted. The benefit 
of the doubt brought into the Pension Act is not somethin static which is 
fixed or can be easily defined. To put it in a practical way, the benefit 
of the doubt should be given more generously on an application under this 
Act, than in a criminal case. In this area an Oribudsman should be able to 


exercise an influence, if it appears that a decision is not what is expected 


by the Canadian public. 


This generous approach should be the guiding principle in the inter- 


pretation and in the carrying out of the provisions of the Pension Act. 


Except in the case of extremes that were applied towards the close of each 


of the World Wars, enlistments in the Lanadian Forces have always been on 


. . = the ore Tie ee Pr a om satr+j10Nn PAN oh ntar\ ” ai 5 which 
the voluntary principle. ine gratitude of a nation 10! voluntary service 


involves unusual risks and real danger to life itself should be a factor in 


the administration of the Pension Act. 
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(d) Deficiencies in the legislation 


This Committee observed a number of deficiencies in’ the Act. Far 


extent of the assessable degree of the disability. Notwithstanding, Schedu: 
"A" provides what is somewhat arbitrarily fixed as a 100% pension which, af 
current rates, represents a payment of $2,760 annually. 

Your Committee proposes, on the evidence established in a most con- ~ 
vincing manner, that there is a requirement in cases of multiple disabili- © 
ties in a substantial extent, that such be rated in excess of 100%. This. 
can be accomplished only through an amendment in the legislation and the 
Committee has made a recommendation in this regard. An Ombudsman, charged 
with the responsibility of keeping the Act constantly under review, would 
in all probability spot legislative deficiencies and, with or without the 
approval of the Commission, bring them to the attention of the Minister 
and of Parliament for remedy. 
(e) Administrative Weakness 

To err is human. It is also human to become indifferent, or to build 
up a conviction that years of experience have moulded perfection. Toa 
greater or lesser degree this applies to ant administrative bodies. It is 
in this area where an Ombudsman of the right type can perform very valuable 
service. The Committee's report directs attention to more than a few instal 
where some infirmity or failure had crept into the administration, quite 
possibly without the knowledge of the Commission. It is visualized thatys 
in a sense, the establishment of an Ombudsman would serve as a continuation 
of the process of evaluation of complaints, and of recommendations for thei 


remedy, which has been undertaken by this Committee. 
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II. SOME OBSERVATIONS ON TH PROPOSED PENSION APPEAL BOARD 


0m POMC new Ree 9 Reeneerearne mtg me 


This member is of the opinion that the proposed Pension Appeal Board 


would not- meet the need in full. Neither is ited ates practicable. He 


considers that an Ombudsman would come much closer to filling that need and 


hence is the more appropriate remedy. He bases his opinion on the following, 


among other grounds: 


(a) 


(b) 


(c) 


(4) 


(e) 


Costs The expenditure of public funds to establish a Pension 
Kppeal Board at this stage may not appear justifiable. 


Similarity to Court: There is the probability that the pro- 


- Oey soars er 


“peced roneion Appeal Board might be looked upon as a court, 


which apparently the ex-servicemen do not want. On the other 
hand, they might feel that in an Ombudsman they have a "friend 
in court" rather than an appeal body, no matter how objective 
it may be in its approach. Such confidence is exceedingly 
important. 


‘Efficiency: Although no one can predict how heavy the work 


ee 

Load would be, whether before an Appeal Board or an Ombudsman, 
there appears to be the likelihood that an Ombudsman of the 
type suggested and, acting in liaison with the Chairman of the 


Commission, would be able to dispose of applications more speedily 
than an Appeal Board. 


Time Reavired to Establish: Consideration must be given to the 
time taken to establish the office of Ombudsman compared with an 
Appeal Board. the establishment of an Ombudsman should be a 
relatively simple matter whereas the setting up of an Appeal 
Board would involve the development of rules of practice and 
other formal procedures. If the decision is made to establish 

an appellate review it seems particularily important to avoid 
undue delay because of the age of some of the potential appli- 
cants who will understandably be anxious to have their cases 
reconsidered at once. 

The "Us-Them" Theory: One of the rec enizable grievances of an 
ansuccessiul applicant for a pension or other benefit is that 

e has had to deal exclusively with what he terms "them", meaning 
the Commission. In his mind, in the first instance he applied 

to "them", Later he appealed to "them! and was turned down again. 
Tf a Pension Appeal Board is established there is the danger, no 
matter how fair the procedure, that applicants will still feel 
that they are dealing with "them", that is an outside body. A 
feeling of a combined "ugs-them" should exist, and an nets Reng: 
could, in this member's view, provide tne connecting link. 


12h9 


(f) 


(g) 


(h) 


This may be an unfair attitude but it has grown 
through the years. The same situation does not seem to 
exist in countries where an Ombudsman operates. This 
is possibly because persons aggrieved and the public 
consider that he is on their side in the never-ending 
contest with the state. They look upon him as "their 
man", If a Pension Ombudsman were established in Canada, 
an unsuccessful applicant might well feel that his case 
was being handled by someone appointed to speak for him. 
(The Swedish word "Ombud" refers to a person who acts as 


a spokesman or representative of another person). 


Scope of the Problems to be Handled: A Pension Appeal Board 
1s limited to its duty of reviewing applications. All member 
of the Committee are in agreement that a review is essential; 
it is only the method of review on which there may be a diffe 
ence of opinion. On the other hand, an Ombudsman can do more 
than exercise functions of review. In short, the Ombudsman maj 
be in a position to assist in a more general way, in carrying 
out the provisions of the Act than the Pension Appeal Board. 
For instance he can handle complaints concerning administrati 

An essential difference between an Appeal Board and an 
Ombudsman is this: An Ombudsman can cover the whole field = 
administration, appeals, amendments to the Act. An Appeal 
Board is limited to matters placed before it. An Ombudsman 
can originate steps that are not open to a body exercising — 
only the powers of appeal. If, however, the proposed Appeal 
Board exercises more than the power of an appeal body, there 
is the danger that it might develop into a super-Commissions 


Liaison with Commission Chairman: In the view of this memberx 
there should be close liaison between the Chairman of the 
Commission and the Ombudsman. In that way, the Ombudsman co 
become a most useful ally to the Chairman and, working togetl 
these two officials could accomplish a great deal on behalf @ 
persons coming under the Pension Act. If, however, an Appea 
Board is created, there is always the gadget of "court above’ 
and a "court eld! attitude, where one body is sitting in ~ 
review upon the decisions of another body. In the view of @ 
member, a similar liaison could not exist between the Chai 
of the Commission and the Chairman of an Appeal Board. 


Adversary P. Proce seat There is general agreement that an © 
appeal should not develop into an adversary proceeding. The 
recommendation of the Committee concerning the establishmen 
of an Appeal Board suggests that the Commission should not B 
permitted to appear before the Seite This seems justifiabl 
in view of past experience with the Federal Appeal Board 
(1922-1930) and the Pension Appe es Lome (19301939 ). 


(1) 


(3) 


(k) 


(1) 
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Hence, the Committee found it necessary to recommend 
that, although the Commission could make a submission 
in advance, the proceedings before the Board should 
be limited to hearing argument by the appellant and 
those who represent him. There are sound reasons for 
this, as explained in the main report. This member 
considers, however, that if neither the Commission nor 
anyone on its behalf appears before the proposed Appeal 
Board, there is the probability that the Appeal Board 
would unconsciously, if not consciously, seek to meet 
the applicant's appeal, and thus unintentionally turn 
the appeal into an adversary proceeding. 


On the other hand if an Ombudsman is appointed, and 
if a proper relationship between an Ombudsman and the 
Commission is established, there need be no fear of such 
development. 


Historical Significance: In the view of this member, the 
unhappy experiences of the past, whenever provision was 
made for an appeal to a body outside the Commission, should 
not be overlooked. A serious effort should be made to try 
to resolve appeal problems in some other way. An Ombudsman 
would not be at a disadvantage because of prejudices which 
might exist against an Appeal Board. 


Relationship with Office of Minister of Veterans Affairs: 
In Onoudsman, being a less formal institution than that 
ef an Appeal Board, could possibly establish a useful 
working relationship with the office of the Minister of 
Veterans Affairs. The Ombudsman, provided that he was 
not bound by rigid rules of procedure, could deal with 
ministerial enquiries and could be generally hclyful to 
Members of Parliament and others in regard to enquirics 
concerning applications and complaints rlaced before him 
by pensioners or dependents, or by others who might have 
a legitimate interest in the work and organization of the 
Pension Commission. 


Relationship with Veterans’ Bureau: It is suggested that 
st 1 decisions from the 
pplicant and any which 
merit consideration would then be referred to the Ombudsman. 
An effective but snformal relationship could be established 


y tam ann ie Voatenen act 23 > 
between the Ombudsman ana the Veterans! Bureau. 


He lations ns Pans 

the Veterans’ bureau should review all 

Pension Commission adverse to the appli 
ors 


£. 1, 


Relationship with Veterans Organizations: Similarly, an 
tn shop clasts Bact ON ae PONE RTE] FL sage ee : meres, 
Ombudsman could establish good worxing relations with 
veterans organizations, without regard to formalities and 
rules which would presumably have to apply in proceedings 


before an Appeal Board. 
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(m) lYegally-trained personnel: The appointment of a Pension 
Appeal Board would possibly require extensive use of legal 
procedures, thus necessitating an increase in the number 
of legally-trained personnel required by the Veterans’ 
Bureau and veterans organizations, and possibly by the 
Pension Commission itself. Reference has been made, in 
Chapter 10 of the main report dealing with the Veterans' 
Bureau, concerning the possible difficulty of obtaining 
legally-trained personnel to man the Veterans' Bureau. 
This same problem would presumably affect veterans organ- 
izations, should it become necessary to handle appeals 
through an Appeal Board. Also, the smaller veterans 
organizations would undoubtedly encounter some difficulty 
in regard to added expense. Should the Government appoint 
a pension Ombudsman, access to him on appeals could be a 
relatively simple matter, devoid of formal procedures. 
legal training should not be a pre-requisite for persons 
representing the appellant. 


III. THE RECOMMENDATION IN BRIEF 
The Minority Recommendation is that, through an Act of Parliament, 
the office of Ombudsman may be created: 


(a) To review applications for entitlement or any other 
benefit under the Act. 


(b>) To hear and investigate complaints in respect of any 
matter under the Pension Act. 


(c) To act in liaison with the Chairman of the Commission 
or anyone appointed by him in his place in his absence. 


This Ombudsman would be assisted by a staff including a medical 
adviser and a research director. He would operate as an independent 
agent under the Minister of Veterans Affairs, 

IV. THE PROPOSED ORGANIZATION AND PROCEDURE 

General: Ordinarily, in recommending a certain course of action, a 
member of a Committee such as this would be justified in making the re--: 
commendation and leaving it to the Minister and the law officers of the 
Crown to set up the organization and lay out the procedure. However, the 
recommendation of applying the principle of Ombudsman to the Pension Act 
and the administration of same is so novel that it is deemed advisable 


to lay down in considerable detail the needed organization and methods 


of procedures. 
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Access to Ombudsman - Application: An applicant would petition the 
Ombudsman for a review of an application for entitlement or other benefit 
when he has exhausted his procedural rights under the Pension Act. The 
application would in the first instance be based on an unfavourable ruling 
from an Entitlement Board or, in a matter of discretionary benefit, an 
unsuccessful personal appearance under Section 7(3) of the Act. His 
petition could be in the form of a letter or by way of an official form, 
copies of which would be available at the District Offices of the Canadian 
Pension Commission and the Department of Veterans Affairs, and through 
veterans S-santeati ona: Petitions for review of an individual case could 
also be made through the Veterans' Bureau or a veterans! organization or 

any agency or private individual who might be considered to have a legitimate 
right tt assist the applicant. But permission, in writing, from the applicant 
should be required. - 

Such applications could be accompanied by a formal submission from 
those representing the applicant and the Ombudsman should not refuse to 
review any application for benefits under the Pension Act. 

Access to Ombudsman - Complaint: A petition for review of a complaint 
concerning administration or other matter under the Act could be made 


in a similar manner. 


Investigation by Ombudsman: It is recommended that the work of the Ombudsman! s 
office be carried out in private, and that his correspondence, minutes and 
other records be considered confidential, not available to the public. This 

is deemed necessary if the Ombudsman's office is tosecure and maintain the 


confidence of officials of the Commission. Reports of the Ombudsman on 


the other hand would be considered public. 
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The Ombudsman mist have complete, access to all departmental records 
and must be permitted to discuss, on a confidential basis if need be, 
all and any aspects of a pension application or complaint with the 
Chairman, Deputy Chairman and all members of the Commission, and with 
any member of the staff of the Canadian Pension Commission, the Veterans! 
Bureau or the Departments of Veterans Affairs or National Defence. In 
addition he should be empowered to conduct investigations through any 
source outside of the Pension Commission or the Department of Veterans 
Affairs. If necessary, he should be able to consult independent medical, 


legal or other authorities, as required. All investigation and research 


should be carried out by the Ombudsman, or in his name by his staff adviser 
Report to Applicant: If, after investigation, the Ombudsman comes to the 
conclusion that an application cannot succeed, or a complaint is invalid, 
he would be required to send a "letter of advice" to the applicant, with 
copies to those who represented him, if applicable. This "letter of advice 
would provide an explanation of the issues involved and the reasons for the 
conclusions reached by the Ombudsman. An exception could be made where the 
Ombudsman considers that information would be detrimental to the health or 
well being of the applicant or complainant, in which case he would be requi: 
to advise only those who have represented him. If no representative acted 
for the applicant, the Ombudsman would devise some other means of notificat 
Application for Entitlement - Referral to Commission: The Ombudsman naira 
an entitlement application to the Commission Chairman, where he considers + 
it should be reconsidered. The Commission Chairman may take action as fol! 


(a) sign an order for leave to re-open, on. the basis of the 
Ombudsman's referral; 


(b) submit the case for consideration as an application for 


leave to re-open under the normal procedure of the 
Commissions or 


(c) investigate the application personally. 
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Under existing legislation, leave to re-open may be granted only 
by a special Appeal Board of the Commission. The Committee has recommended 
removal of some of the restrictions in this regard. It is this member's 
view that, if the Ombudsman proposal is accepted, the leave to re-open 
procedure should be liberalized even further, by giving the Commission 
Chairman authority to sign an order for leave to re-open, 111 he consider 
that evidence before him is sufficient to warrant re-con:'’}cvation by the 
Commission as a re-instated application. This would not scem Pe be placing 
undue powers in the hands of the Commission Chairman, as his action would 
not imply approval of the application, but merely indicate that it should 
be reconsidered without the formality of a special "leave to re-open" board. 

The purpose in suggesting that the Chairman be given this power is to 
enhance the liaison between the Chairman and the Ombudsman, and to hasten 
the proceedings in a case where the Chairman considers that formal study 
of the matter by a special Appeal Board under the "leave to re-open" 
procedure is not required. 
Application for Discretionary Benefits - Referral to Commission: Tt %s ‘he 
view of this member that an Ombudsman would be able to render valuable 
service in all cases which come under the general term of discretionary 
benefits. Here proper liaison between the Ombudsman and the Commission 
is bound to have a salutary effect. On the other hand, if provision is 
made for an appeal to an Appeal Board from a discretionary decision, the 
somewhat legalistic position could be taken that an appellate body should 
ters which are within the discretion of the Commis- 


not interfere with mat 


sioner or Commissioners by whom the original application was heard. 
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The Ombudsman may refer an application for discretionary benefit to 


the Commission Chairman who may take action as follows: 


(a) Arrange for re-consideration by a quorum of the Commission. 

(b) Arrange for a personal appearance of the applicant before 
one or more Commissioners under the authority of Section 
7(3) of the Act; or 

(c) Investigate the application personally. 

If, after due consideration under one or more of the above alter- 
natives, the application is not granted, the Chairman of the Commission 
will report the matter to the Ombudsman who will then have an apportunttae 
of reviewing the file and determining the course and extent of re-considerat: 
given the application by the Commission. 

Complaint - Referral to Commissions In the matter of a complaint the 
Ombudsman will refer the details to the Chairman of the Commission who will 
undertake a personal investigation, reporting to the Ombudsman on any -remedi 
action taken or recommended. 

Action by Ombudsman: After receipt of a report of reconsideration of an 
application by the Commission, or after receipt of a report from the 
Commission, or after receipt of a report from the Commission concerning 

a complaint, the Ombudsman will again Pee the circumstances. If he 
considers that the action taken by the Commission is satisfactory he will 
prepare a report indicating agreement. If, on the other hand, the Ombuds 2 
considers that an application should have been granted, or that the action 
taken in regard to a complaint is not satisfactory, he will prepare a repor 
indicating disagreement. These Reports will be submitted to the Minister 
Veterans Affairs and will Se cubiteed quarterly with copies being made ava 


lable to all interested parties including Members of Parliament, veterans ¢ 


nizations and the Press. 


1256 


Rebuttal for the Commission: The Chairman of the Pension Commission 
should have the opportunity of filing a rebuttal concerning any matter 
reported to the Minister by the Ombudsman, and the Minister should make 
such rebuttal public if he considers it in the interests of all concerned. 
Action by the Minister - Application: It is not contemplated, at the outset, 
that either the Ombudsman or the Minister should have the power to award 
entitlement or other benefit under the Pension Act. It is this member's 
belief that the basic problem, which may be cited as a lack of appeal 
outside of the Pension Commission, will be satisfactorily resolved by the 
institution of an Ombudsman with powers of referral back to the Commission 
and subsequently, if adequate redress has not been given, through authority 
to make public reports to the Minister. 

It is not suggested that the Ombudsman should be given the power of 
final determination in regard to applications under the Pension Act. In 
the view of this member, the value of the Ombudsman's office lies in his 
influence upon the adjudication and administration of the Pension Commis- 
sion. He should, where necessary, prevail upon the Commission to do its 
job; he should not, however, do the job for it. Moreover, if powers of 
final determination were conferred upon the Ombudsman, he could lose much 
of his effectiveness as he could no Longer be considered as an impartial 
agent charged with an investigatory responsibility. 

If, after a trial period of two years, the decisions of the Commis- 
sion are unsatisfactory, or the influence of the Ombudsman is not as 
expected, consideration would have to be given to provide a power of 


intervention. This might be vested in the liinistcr, as in the case of 


some administrative boards, but with a limitation as hereinafter set out. 
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Action by the Minister - Complaint: v7 the Ombudsman has reported 


to the Minister, to the effect that the Commission has not taken satis- | 
factory action to remedy a complaint which, upon investigation, proved ; 
justified, the Minister should request that remedial action be taken by 
the Commission, so long as the matter is within the provisions of the Act. 
Investigations on Initiative of Ombudsman: It should be considered as 
part of an Ombudsman's role to review the policies and practices of the — 
Canadian Pension Commission from time-to-time. The Commission should be 
required to furnish to the Ombudsman, copies of its directives, inolaen 
those governing revision of policy or practice and those establishing new 
policy or practice. The Ombudsman should be required to comment one 
policy or practice of the Commission which he considers to be improper, < 
not in the best interests of all parties concerned in the administration 


of the Act. 
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The following chart illustrates the procedure envisaged for 
PROPOSED OMBUDSMAN SYSTEM FOR THE PENSION ACT 


the office of Ombudsman: 


uoTSSTuMOD) fo UTLIOT xy 

ueute Tduo) , ee een 
a x A pourteeddy Teuosted | : 
queottddy & 3 
gs (syrpousg) 8, 
FH | £IEUOTYOIOST) - 
54 aee: a i 
i I bE B | uorqeottddy astra |<] ge 
suoTzeztued.ty te OY A (& ws 2 ee SS L 
; SUBIO 439A er 7: iE: e 3 | uotqeottddy puoses | j5 
ei nd 20 eS —— I 
-— wes ies o 5 | Sutseay Tensusy | 
neaing Ln rie - iF ; : eo oS iE 
=f A prog JusUeT4TqQUs 5 
eae le : ARB LSE bE: 9 
ie a Q 4 uodg~eay 04 sARST V5 
quoueT Tred 8 E _—— r 
7 
ee l 20 (LNGNSTLILNG) 13 
“— > 2g a mx th 
“—~——Termgey * | UOTSSTUMIOg UOTSUeg |} 

| SUeULITeUD 
EO 2 : i! is a * 
NVWSadNdHO |S 7 IR oe os cee a 


SITeTTy suetsq,eA 
jo 
Io YSTUTy 


ALeT Te) sseatd 
suotTzezqtuedig , suelo) 
904 ,TuUOD SITeyyy surctoyop, 


1259 


General: It is suggested that the major fault in regard to interpre- 


V. INTERPRETATION OF THE ACT 


tation which now exists is that the Commission has established written 
interpretations in only very few areas and, where there are written 
interpretations, few if any, are published and promulgated outside of 
the Commission. Accordingly, there is little opportunity for the veteran 
or those who represent him to examine these interpretations, and to pro- | 
test against them, or to take positive action for an alternative inter- 
pretation where such is deemed necessary. 

It seems obvious to this member that the administration of the 
Pension Act has suffered because of the lack of written interpretations 
of the legislation. It is perhaps logical to suggest that, had Parliamen’ 
the Minister or veterans organizations been aware of the denial of benefi 
to veterans arising from the interpretations --- even correct ones =--= 
under which the Commission was operating, many of the legislative revisic 
now being recommended would have been effected years ago. 

One frequent complaint made to the Committee was that, in the absences 
of published interpretation, it was not feasible to petition Parliament 
for clarification of any section of the ween might require impro a 
Initial Interpretations: This member suggests that it would be satisfac’ 
to leave the responsibility for initial interpretation with the Pension 


Commission on the understanding that: 


(a) The Commission would issue written interpretations regard 
those Sections of the Act which appear to require them; 


(b>) These interpretations would be promulgated in the form of 
Pension Law Directives; and 


(c) The Commission world permit the Veterans' Bureau and 
veterans organizations to appear before it to make sub- 


missions in regard to interpretations. | 
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The publication of written interpretations would furnish an 
opportunity to the veterans and those who represent them to ask for 
remedial action by the Commission, or through legislative amendment 
where it is found that a section of the Act, as interpreted by the 
Commission, does not fill the intended need. 

Final Interpretation: The main Report of the Committee suggests that 

the powers of final determination, presently set out in Section 5(5) of 
the Act, be removed from the Pension Commission and placed with the 
proposed Pension Appeal Board. As he is not recommending an Appeal Board 
this member suggests that errors and conflicts in interpretation should 

ie resolved through referrals to the Department of Justice. If an opinion 
obtained from the Department of Justice is not acceptable to the Ombudsman, 
he should then have the right to ask for a final determination by the 
Supreme Court of Canada, or the Exchequer Court. There should be no cost 
to the applicant in such procedure. 

This member is aware that there has been some hesitancy expressed 
in the past regarding the use of the Department of Justice to resolve 
errors or conflicts in interpretation. It is assumed that this 
hesitancy arises from the fear that the Department of Justice might 
give a less generous interpretation than would the Commission itself 
under its existing final powers of interpretation. To this member, 
this fear seems unjustified. The Department of Justice is the lo- 
gical and official source through which the Federal administration 


can and does procure’ legal opinion regarding the interpretation of 


statutes. The procedure of referral to the Department of Justice is a 


standard one with most other administrative boards and commissions in the 


ini onfirmed or altered 
Federal Government. Where necessary, an opinion can be conf 


ing] fe) hy an 
by a referral as proposed above. Accordingly, there seems no reason W y 


interpretation of the Pension Act should not follow this normal practice. 
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VI. PROVISIONS RELATING TO OFFICE OF OMBUDSMAN 
Qualifications: The selection of an appropriate person to fill the 
position of Ombudsman is of prime importance. If the Government can 
secure a proper person to fulfill the duties of the office, it is 

this member's conviction that many of the existing problems in the 
administration of the Pension Act would be satisfactorily resolved. 
Alternatively, an unfortunate selection would merely add to these 
difficulties. 

The basic qualifications for this appointment should be that of 
experience in the administration of the Pension Act, coupled with 
personal suitability made known through the confidence reposed in the 
applicant by those who speak for veterans in Canada. Obviously, the 
candidate for the office of Ombudsman would have to be a person of 
stature and reliability. He would not necessarily require professional 
qualifications. In the view of this member it is far more important 
to obtain a man who has a firm grasp of pension matters, and who could 
act with the support of veterans organizations, than to rely upon purely 
academic standing. He would not be called upon to solve either legal 
or medical problems, hence he need not necessarily have either legal 
or medical training. These, and other necessary areas of specialization | 
could be available to him through staff advisers or on referral to con- 
sultants. 

Method of Appointment: An Ombudsman represents a very unusual post in t 
Government. He must necessarily have the confidence of both the public 
and the veteran population ani, although he reports to the Minister of 


Veterans Affairs, he is also, ina sense, an agent of Parliament. 
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It is suggested, therefore, that his appointment should be made by the 
Governor-in-Council on recommendation of the Standing Committee on 

Veterans Affairs of the House of Commons, under a procedure by which 

this Committee would, in camera, review a nomination from the Minister 

of Veterans Affairs, returning such nomination to the Minister for his 
acceptance or otherwise. The Minister would then prepare a submission 

to the Governor-in-Council such to include the report from the Parliamentary 
Committee. 

This somewhat unusual procedure is suggested in order to ensure that 
the Ombudsman would be accepted generally as a non-political annoint- 
ment, made on the recommendation of a Committee which is usually repre- 
sentative of all parties in Parliament. 

The appointment of Ombudsmen in other countries is often done under 
some form of special procedure. In enmark the Ombudsman is appointed by 
Folketing (Parliament). ? In Finland the Ombudsman is appointed by 
Parliament and is known as the "Parliamentary Onn demantee nae new 
Zealand the Parliamentary Commissioner is appointed by the louse of 
Representatives. Concerning the method of appointment in New Zealand, 


Mr. J. F. Northey, Professor of Public Law at the University of Auckland, 


New Zealand, states: 
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"But in practice it will not involve a radical departure 
from what has been done in the past; only the Government — 
can be expected to have approached suitable qualified 
persons and secured provisional acceptance of the post. 
The Government, having a majority in the House, will 
normally be able to secure Parliamentary approval of 
its candidate. The method of appointment does , 
emphasize, however, a special responsibility to Parliament 
not the Government. His main function, after all, is to 
act as a watchdog over a Departmental administration." 
In Norway the Ombudsman is elected by the Stortineg (Parliament). 
The relevant Section of the Norwegian Act is as Palionce 
Section 1. "After each Parliamentary election the Stortin; 
shall elect an Ombudsman for the administration. The 
Ombudsman shall hold office for a period of four years 
from January lst in the yrar followin’ the Parliamentary 
LEG eLOls 
In sweden the Ombudsman is 2lected, on behalf of Parliament, by 
a body of forty-eight electors who are, themselves, chosen by and from 
among the members of both Houses (2), from cach). The Military 
Ombudsman in West Germany is elected, without participation of 
other constitutional bodies, by the Bundestag in pleanary session by 
secret vote, based on a rizht of nronosal from the Bundestag's 
Committee for Defenses, 8 
Term of Office and Conditions: The Pension’ Ombudsman for Canada 
should be a lifetime appointment with compulsory retirement at age 
75, or sooner at the incumbent's request. The appointee should be 
subject to the Civil Service Act in all respects except those of appoint: 
ment and retirement. The suggestion for a lifetime appointment is made 


in the hope that it will enable the Government to secure the best possik 


man, who would accept the responsibility as a career appointment. 
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It should be provided that he could be removed only for cause 
and only by a majority vote of Parliament. This would give him the 
necessary independence and the protection to permit him to discharge 
his duties without fear or favour. The salary should be at a level 
above that of the Chairman of the Pension Commission. 
Staff: The Ombudsman should be authorized to select and recommend the 
appointment of senior staff assistants subject to the approval of the 
Minister and the Treasury Board. His staff members should *apyedet 


Executive Assistant: This person should have a good 
knowledge of the Pension Act, and should be able to 
undertake full responsibility in regard to the investi- 
gation of cases and complaints. He should be familiar 
with welfare legislation generally, and should be able 

to read and interpret material pertinent to applications 
for entitlement and other benefits under the Pension Act. 


Administrative Assistant: This person should be able to 
Assume complete responsibility for administration of the 
Ombudsman's office, leaving the Ombudsman free to con- 
eentrate on the handling of applications and complaints. 
He should be able to undertake the dissemination of in- 
formation relating to the work of the Ombudsman. 


Medical Advice: The Ombudsman should be aithorized to 
secure medical advice, through the engagement of a 
part-time medical adviser if required, augmented by the 
use of consultants available at leading medical schools 
and through other sources of competent medical opinion. 


Legal Advice: The Ombudsman should be authorized to 
obtain legal advice through a part-time legal adviser 
if required, augmented by the use of consultants who 
have expertise in pension law in Canada and elsewhere. 
The Ombudsman's office should be provided with clerical staff through 
the Department of Veterans Affairs, on requisition, and the Ombudsman 
should have full authority for control, assignment to duty and disposition 


of staff members. His requisitions for staff should be treated on an 


urgent and priority basis, but should be subject to authorization by 


the Minister and Treasury Board. 
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Full Disclosure: The success of the Ombudsman's office would, ina 


VII, RECOMMENDATIONS OF THE OMBUDSMAN REGARDING POLICY, ADMINISTRATION 
AND LEGISLATION | 


Proposals: An Ombudsman, by reason of his position, would come into | 
possession of information which might suggest improvement in the policies 
procedures or administration of the Pension Commission. He should have 
the responsibility to recommend changes in these grees under one of two 
alternatives explained below: 


(a) Informal proposal: The Ombudsman should be expected to © 
have informal discussions with the Chairman of the Pension 
Commission in a great many matters including that of pro- 
posals for improvement in policies, procedures and admi- 
nistration. These recommendations may be made by the 
Ombudsman to the Chairman in confidence, and should be 
made the subject only of a confidential discussion. 


(b) Formal proposal: The Ombudsman should be empowered to 
make a formal proposal to the Chairman of the Commission, © 
set out in an official memorandum citing the problem, 
giving his recommendations and the reasons therefor. 
Where the Ombudsman makes an official proposal to the 
Chairman of the Commission, and that proposal is not 
acted upon, the Ombudsman may, if he desires, report 
the matter to the Minister. 


legislative Changes: The Ombudsman should be empowered to make recom- 
mendations to the Minister concerning amendments in the legislation. 
They should be made in the form of a submission, citing the historical 


background, the proposed remedy and the reasons therefor. 


VIII. GENERAL PRINCIPLES 


large measure, be dependent upon his being able to analyze an appeal or 
complaint with a minimum of formality and delay. Obviously he must have 


complete access to all files and records in possession of the Commission 


or the Department. Furthermore, he must have full authority to discuss 


the case freely with members of the Commission and the staff. If necessa 
he should be able to obtain verbal explanations from medical advisers anc 
from the members of the Commission who adjnd‘cated upon a case at all. pri 


stages. 
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It is important that he be able to engage in frank and ex- 
haustive discussion with the Chairman of the Commission. In this way 
he may be able to satisfy himself that a correct decision has been 
reached, or, alternatively, he may obtain sufficient information to 
justify a request for reconsideration by the Commission. If this is 
denied, he should have available the necessary information to enable 
him to prepare a report to the Minister. The close co-operation between 
the Ombudsman and the Chairman of the Commission cannot be over -stressed. 
The Ombudsman must have the co-operation also of the Commission and the 
Department of Veterans Affairs in the discharge of the duties of his office. 
Spirit and Intent and Benefit of Doubt: The spirit and intent of the 
Pension Act, and benefit of the doubt, as it applies to adjudication, 
are questions which are difficult of definition. The Committee has 
attempted, in the main report, to set out the spirit and intent, and to 
establish a basis more realistic than before for application of the benefit 
of the doubt. It is the impression of this member that an Ombudsman would 
be able to exercise an effective influence on the administration of the 
Pension Act in respect of these guidelines. Firstly, as has been explained 
elsewhere in this Minority Report, an Ombudsman would be able to deal with 
a great many matters in addition to appeals from decisions of the Commis-=- 
sion in regard to entitlement or other benefits. Secondly, an Ombudsman 
acting in the finest traditions of this type of office could, through his 


own personality, instil an atmosphere which would ensure for the ex-serviceman 


the implementation of the Pension Act in a manner commensurate with the ideals 


as represented by his service to the state and the assessment of same by the 


Canadian public. 
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In the view of this member, the service which could be performed 
by an Ombudsman in giving cffect to the spirit and intent of the Act andl 
the benefit of the doubt would apply equally to administrative deficien- — 
cies as to pension applications. The danger of the administrators be- 
coming indifferent or adopting an attitude of self-appraised perfection . 
is always a possibility in any pension scheme. The difficulty is firstly 
to detect, and then to remedy these administrative weaknesses. The «sees 
blishment of the position of Ombudsman would make available to the veteran 
an office with whom he could register complaints, and even suggestions. 
It would provide also an impartial means through which these complaints 
and suggestions could be investigated and brought to the attention of 
the Commission or alternatively, of the Minister. 

It may be argued that the provision of a special channel to which 
the veteran has easy access would encourage excessive complaints and 
frivolous suggestions. If so, this is one of the penalties which, on 
reflection, arises from warfare. This is particularly true in a country 
such as Canada which, as already stated, has raised its forces mainly 
through voluntary enlistment. If, by reason of such service, there is 
a possibility that a member of the forces = become disabled or lost his 
life, the country owes to that periene or his dependents a most generous 
measure of consideration in the matter of compensation for the loss. 

For these reasons the ex-servicemen of Canada have every right to 
expect that their pension law will be administered by officials who are 
prepared to apply a sympathetic understanding to the discharge of their 
duties. In many instances an application for a pension is an emotional 
matter for the applicant and it is not without just reason that the 
legislators, as early as 1930, found it necessary to insist that adju- 


dication of pensions in Canada be covered by a clause to be known as 


"Benefit of the Doubt", Through usage, this clause came to mean that 
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the veteran or his dependent could expect something more than ordinary 
consideration. The necessity for this principle is even more evident 
today, and this member feels that if and when assistance is needed from 
outside the Commission, that assistance can be provided more effectively 
by an Ombudsman than in any other way. 
Public Opinion: The administration of pension law is, of necessity, a 
difficult and sometimes controversial matter. The administrators must 
attempt to provide the maximmm benefit which the law allows. On the 
other hand, they have a duty to the state to ensure that benefits are 
awarded within the terms laid down by Parliament. The Pension Commis- 
sion must attempt to handle this dual responsibility in a manner which 
satisfies all concerned - a most difficult task. The Commission has 
been the subject of both praise and censure and there is no evidence, so 
far as this member is aware, to indicate that it has been accorded a 
larger share of one than the other. In the final analysis, the test 
would have to be whether its administration as a whole has been satisfactory. 

The viewpoint of Members of Parliament regarding the Pension Commis- 
sion is of vital interest, but, because of the necessity to represent 
their constituents, they might be snclined to be overly critical. Also, 
the attitude of Parliamentarians might divide along party lines. In the 
same manner, the views of veterans organizations , although most useful, 
ain tend to favour the unsuccessful applicant. 

Summarizing, it can be said that sf a sound public opinion is to 
be moulded in regard to the administration of the Act, information 


should be constantly provided by an impartial agency. 
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Tt is in this area that the Ombudsman could ave a most useful 
purpose. Assuming that he is a man of uncolored judgement and ane 
deniable stature, the public will come to accept the view that his 
approach to the Pension Act is impartial, fearless and straight- 
forward. Herein, also, would lie the strength of his office. If 
he were to find that the Pension Act was being administered satis- 
factorily, he would be required to say so. If, on the other hand, 
his public reports indicated dissatisfaction, and spelled out justi- 
fiable reasons therefor, the public would have a sound basis upon 
which to judge the merits of both the administration and the legislati 
itself. | 

A large measure of the power of an Ombudsman would lie in his 
ability to make public his reports concerning the administration of 
the Pension Act. These reports would presumably be studied by the 
Veterans Affairs Committee of the House of Commons, and by other 
legislators. They would be available also to veterans organizations, 
and, if critical of the operation of the Commission, they could 
form the basis of representations designed to bring about improvement. 

These representations for improvement would in all probability 
be made in a receptive climate if the public had been conditioned, by 
reading the Ombudsman's reports, to the fact that there were areas 
of complaint in the administration of the Act. On the other hand, 
if the Ombudsman's reports were favourable to the Pension Commission 
they would serve to acquaint the public with the fact that it was 


performing in a satisfactory manner. 
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The right of the Ombudsman to bring his opinion on cases and 
complaints to the attention of the public would permit him to marshall 
opinion behind him in his efforts to reach the objectives of his office. 


On this point Ulf Lundvik, the former Deputy Ombudsman for 


Civil Affairs in Sweden, has stated: 9 


"For the proper functioning of the Ombudsman's system 
a considerable amount of publicity seems indispensable. 
The Ombudsman's decisions on questions of principle 
would lose most of their importance if they were not 
brought to the attention of all those officials who 
may have to deal with similar questions. Furthermore, 

_no Ombudsman would be able to discharge his duties 
effectively without the confidence of the people, 
and in order to gain that confidence he must exercise 
his activity openly and not withhold his decisions 
from the scrutiny of the public." 


The Parliamentary Commissioner in New Zealand has the power of 
recommendation only. but his authority to make public reports gives his 
office a potent means of looking after the interests of the private 


citizen. 


In this respect, Mr. J.F. Northey, Professor of Public Law at the 
University of Auckland, New Zealand has reported: 10 


"It was said of a Bill introduced in 1961, that. dah the 
Commissioner were authorized to make only one report 

to Parliament each year, he would be unable, in the 

period between reports, and especially while Parliament 

3s in recess, to have his criticisms ventilated in 

the press. But a new provision was incorporated in 

the second Bill enabling the House of Representatives 

to authorize the publication of reports of the Commissioner's 
investigations, even though they had not yet been presented 
to Parliament; and under rules adopted by the house in 
1962, the Commissioner was given this authorization. 

His reports are expected to state the grounds for his 
conclusions unless these would prejudice security, defence, 
international relations or the investigation or detection 


of crime." 


Leas 


It has been said by way of criticism that these modest 
powers will render the Commissioner impotent, but the 
Scandinavian expericnce does not bear this out. Provided 
the Commissioner possesses the necessary qualities of 
judgement and tact, it will almost certainly be found 
that the wide administrative experience gained in his 
office will result in his advice being accepted. It 
must also be remembered that few officials are likely 
to relish the task of defending before their Minister - 
or he before Parliament - decisions which appear to be 
unfair or arbitrary." 


It is essential, in establishing the ground rules for publicity 
regarding his actions, that the Ombudsman decide whether, and if so, 
in what manner, he should inform the public about any action he takes 
in acase. This is essential, particularly in pension work, as an 
Ombudsman must reserve unto himself the right to keep confidential any 
information which could be injurious to the health or well being of an 
applicant or complainant. 


In this recommendation, the Ombudsman's powers would include 


the making of a referral to the Minister, in a public report, concerning 
any course of action which he considers to be unsatisfactory. It is 
therefore evident that, ina large measure, the powers of his office 

be exercised through his influence on the public which, if sufficiently 
impressed with the validity of his complaint, would strongly support a 
demand for a change in attitude on the part of the administrators or 
alternatively an amendment to the law. This may not necessarily result 
in a favourable decision in any specific case, except that, with sufficier 
public opinion behind him, the applicant could apply KS: leave to re-open 
and presumably such leave would be granted. Perhaps more important would 
be the overall effect if the Ombudsman finds that he has to report un- 
favourably on a significant number of actions by or on behalf of the Com- 


mission. It should be noted that, in the sugsested procedure for prepare 
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of his reports, the Ombudsman is required to give due prominence to 

the reasons for any action taken by the Commission, so that both sides 
of an issue would be presented. Provision has been made under the 
recommendation regarding staff, for the Ombudsman to have professional 
assistance available in the matter of public relations. 

Reports by Ombudsman: In the preparation of public reports to the 
Minister, the Ombudsman mst have the right to express his opinion in 
all matters which come within his province. He could call attention to 
the fact that an error had been made or negligence shown by an adminis- 
trative official. If he came to the conclusion that a decision was 
improper or unlawful, or clearly unreasonable, he could say so. 

| He should be required to submit to the Minister, where the situation 
appears to warrant it, an individual report on a case and all such reports 
should be made public in a quarterly report. In the preparation of his 
report the Ombudsman should be required to state the issues involved, a 
summary of the evidence, a summary of the statement filed by the Commis- 
sion in defence of its action, and his own reasoning and conclusions as 
to why some other action should have mec taken. In the preparation of 
this report the Ombudsman should endeavour to ensure that no injustice 
is done to public officials and he should have the right to report to 
the Minister in a private manner, where necessary. 


The Ombudsman should not make identification of any individual 


person, whether an applicant, a complainant or a public official. All 


cases should be identified by a code number and the greatest possible 


care exercised to avoid identification of individuals involved in the case. 
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The Ombudsman's quarterly report should be printed and given to 


the Minister who will lay the report before Parliament as soon as 
practicable. In addition the Ombudsman's office should arrange siml- 
taneous distribution to the press, veterans organizations and other 
interested parties. Jf Parliament is not in session, the Ombudsman 
should have the right to make the report available publicly without 
waiting for it to be tabled in the House of Commons. 

Protection of Civil Servants: Another reason in support of the 
appointment of an Ombudsman is that he could serve the purpose of 
protecting a civil servant from abuse where a complaint was adjudged - 
to be either invalid or unjustifiable. In fact, in those countries 
where an Ombudsman has been in operation for some time, no objection 
is found to his operations by organizations representing the civil 
servants. In explaining the background of the appointment of an 


Ombudsman in Norway, Audvar Os., the Assistant Attorney General of 


Norway, stated: * 


"On the other hand, the proposal was strongly supported 
by the National Associations of Commerce and Industry, 
and by the Bar Association. And - what is more remark- 
able - the unions of civil servants had no objection. 
In Denmark the proposal mt rather strong opposition from 
the civil servants. To avoid the same reaction in Norway 
the Commission took great care to stress that the Ombudsmal 
would not be the 'people's prosecutor' as against the 
officials. The activity of the Ombudsman was not intended 
to be directed against the administration. Instead, in @ 
dealing with the complaints submitted to him he would act 
as a neutral and impartial organ." 


Protection of Rights of The Commission and Staff: The Ombudsman mst 


ensure that no action on his part is prejudicial to the Commission, its 


‘he . ° * s 
staff or any persons performing functions for the Commission, except 


“- 


through the issuance of comments or reports as appear justified in accord 


with the circumstances of a case or complaint under investigation by the 


Ombudsman. 
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The Chairman, acting on behalf of the Commission, or any indi- 
vidual may file with the Minister a rebuttal to any report made 
to him by the Ombudsman, and the Minister shall make this report 
public, if he deems such action to be in the best interests of 
all concerned. 
Relationship with Members of Parliament: It has been a traditional 
responsibility of Members of Seeitaurat to refer cases involving un- 
successful pension claims to the Minister of Veterans beraiman This 
member does not visualize that the appointment of an Ombudsman would 
in any way diminish the rights and functions of Members of Parliament 
cee respect. If the Member forwards a case to the Minister, he 
could ask that the Ombudsman investigate the circumstances. Alterna- 
tively, the Member could refer the case directly to the Ombudsman in 
the same manner as any other party who has a legitimate interest in the case. 
Relationship with Pension Commission: The position could be taken that 
an Ombudsman would have an adversary effect upon the operation of the 
ee eon cnd that, Commissioners and the Commission staff, as civil 
servants, would not be able to do their work properly with the threat 
of an outside investigation always present. In reply, this member urges 
that the work of the Ombudsman and the Chairman of the Commission should 
be corollary, the one to the other, in that the two offices could function 
side by side in a satisfactory and harmonious manner. There are several 


aspects in the institution of an Ombudsman and its effect on civil servants 


which should be given thought. In the first place, an Ombudsman could 


, a Sn see aes . 
present a valuable and impartial defence against unjustified attacks on 


a civil servant. Secondly, if the civil servants (in this case the 


- : ; aes pe ates admini . sa 
Pension Commission and its staff) are required to aamin ster legisla 


tion which appears to them to be unjust or unfair, the Ombudsman can call 
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the attention of Parliament to the necessity for amendment. 


Volume of Cases and Complaints: There is no way in which this member q 
could make an accurate assessment, at this time, concerning the posainam 
volume of applications and complaints requiring investigation by the 
Pension Ombudsman. This would, of course, depend upon the degree of 
acceptance by veterans and those interested in veterans problems of 

the institution of an Ombudsman. It would in addition, depend to some 
extent upon the success or otherwise of the Ombudsman's performance. 

It is suggested, however, that should the idea be accepted in principle, 
it would be advisable, in securing authority for the appointment of an 
Ombudsman and his staff, together with such administrative and office 

services as may be required, to make provision on a month-to-month basis 
for supplementary staff, should the need arise. This stipulation is. 
recommended because of the possibility that, during the early months 
of his operation, the Ombudsman might be swamped with complaints requirin 
investigation. Every facility should be provided to enable the Ombudsman 


to perform efficient service, particularly if there should be congestion 


in his office. 
IX. RELATIONSHIP WITH PENSTON RUE 
panei cheater WR dsc arenas ese 


The Committee has made no recommendation concerning Section 5(1) 


of the Pension Act which reads as follows: 


5(1) Subject to the provisions of this Act and of any 
regulations, the Commission has full and unrestricted 
power and authority and exclusive jurisdiction to deal 
with and adjudicate upon all matters and que stions 
relating to the award, increase, decrease, suspension 
or cancellation of any pension under this Act and to 
the recovery or any overpayment that may have been made3 
and effect shall be given by the Department and the 


Comptroller of the Treasury to the decisions of the 
Commission. 


If this Section is left in the Act, it would mean that the 
Pension Commission would have the final authority concerning disposal 
of pension applications, within the interpretation of the legisla- 
S10n.., Lhe appointment of an Ombudsman would not interfere with 
the concept of autonomy of the Commission. It is this member's 
view, however, that the establishment of the office of Ombudsman 
would represent a system of checks and balances which could prevent 
the continuation or development of bureaucratic tendencies viree 
the Commission, such as may arise in an administrative board or 
tribunal from which there is no appeal. 

Consideration regarding the appointment of an Ombudsman for the 
Pension Act may lead to the question of whether such appointment 
would conflict with the doctrine of ministerial responsibility. In 
reply to this question one should firstly point to the office of the 
Auditor General of Canada. This official has responsibility and 
authority to investigate the expenditure of public monies by the 
Pension Commission. He reports direct to Parliament. Secondly; the 
Minister of Veterans Affairs has no direct responsibility to deal 
with or adjudicate upon matters coming within the Pension Act. That 


responsibility comes within the sole jurisdiction of the Commission in 


accordance with Section 5(1) of the Act.. Therefore, ministerial res- 
ponsibility is now involved.in the administration of the Pension Act, 
including the possible activity of an Ombu ne 

However, as has been suggested elsewnere in this report, if after 


+ Li oo a ee ee ee Bg «4 h of fF @ ~ n 
a trial experiment it is determines that the office of the Ombudsma 


| 


is not furnishing a satisfactory remedy to une requirement of an ap- 


i ee tees ee en ee ie justi- 
pellate procedure, ana a remedy has not resultsa in e- minating jus 


fiable present complaints, it may be necessary to conter powers upon 
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belt 


the Minister of Veterans Affairs with the assistance of the Ombudsman, 
in regard to the final determination of applications under the Pension 
Act. Should this come about, this member would see the Ombudsman con- 
tinuing in his role as set out herein with the added responsibility of 
advising the Minister in regard to the powers vested in him. The 
Ombudsman would, in effect, be acting both as an agent and adviser to 
the Minister carrying out his added functions in respect of the Pension 
AGts 

If powers of final decision are given the Minister, it should be 
made clear that he could exercise such powers only in a case which had 
been investigated by the Ombudsman, and where the Ombudsman had recom- 


mended ministerial intervention. 


This member is aware of the necessity to ensure that the granting of. 
pensions mst in no way be subject to political influence. It is pro- 
bably for this reason that the Pension Commission has been allowed the 
wide measure of autonomy given it under Section 5(1) of the Act, which 
provides that the Commission "has full and unrestricted power and autho- 
rity and exclusive jurisdiction to deal with and adjudicate upon on ae 
matters and questions relating to the award, increase, decrease, sus- 
pension or cancellation of any pension under this Act." 

This member is not at all certain that this masure of independence 
is required; or that it is necessarily in the best interests of all 
concerned to have a pension administration which is completely independent 
of the Minister of Veterans Affairs. 

Admittedly, care must be taken to ensure that neither the Government 
nor its Ministers, can exert direct control upon the Commission in its 
day-to-day administration of pensions. The question is posed, however, 


as to whether it is altogether wise to have the Commission completely 
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divorced from the responsible Minister, as this could ostensibly lead 
to a situation where the Commission could develop an attitude of dis- 
regard for the wishes of Parliament and, more particularly, for the 
rights of the individual. 

Uiicrnaiher is of the firm view that, althouzh the Commission 
should be allowed a certain measure of independence, the responsible 
Minister could be vested with final authority for the adjudication of 
pension awards where an independent investigation has been made by the 
Ombudsman, and where he is prepared to recommend that an award be made 
within the intent and purpose of the Act. 

It is possibly true that up to the present time too much emphasis 
has been placed in the Canadian Pension legislation, on the necessity 
of Commission independence. This member considers that the best 
procedure would be one which provides the necessary balance between 
the legislative branch (represented by the responsible Minister) and 
the pension administration. This balance would remove any tendency on 
the part of the Commission to ignore the views of Parliament, veterans' 
organizations, or the public at large. It would, at the same time, leave 
the Commission in the position where it could satisfactorily resist any 
undue pressure to grant pensions merely on the basis of political or 
other influence. 

It is desired to stress that the proposal being advanced herein 
(i.e. that final powers to award pension might be given to the Minister 
if an Ombudsman acting without such power fails) does not mean that the 
power to grant pensions would rest in the hands of the responsible Minister, 
per se. The basic difference between this proposal and one which would 


give outright power to the Minister, lies in the requirement herein that 


—_ P ; | blie 
a pension could be granted on ministerial authority, only where a favoura 


recommendation from the Ombudsman had been made. This proposal would 
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represent sufficient safeguard against undue influence, so long as the 
Ombudsman is a capable person who can act in an independent manner. | 
It should be noted, in this respect, that his akneumensts would be made 
on a non-political basis and that he could be removed for cause, but 
only through a majority vote of Parliament. 

If, after a trial period, it is considered necessary to confer 
powers upon the Minister in regard to the final determination of appli- 
cations under the Pension Act, the Ombudsman would in addition to his 
added responsibility of advising the Minister, continue to act in a 
voluntary capacity. He would seek to arouse public opinion in support 
of his contentions and, only as a last resort would he recommend that 
the conferred powers be exercised. Human nature being what it is, it 
should be remembered that the existence of the right to have such powers 
conferred would, in itself, have a Salutary effect upon the Commission. 

The difference between an appeal body and the institution of Ombudsman 
may be summarized as follows: 

The former is an organization exercising appellate powers 
with the usual. restriction placed upon an apneal body 
confining it to the subject matter of the appeal. If 

its powers are wider or if it has the power to institute 
investigation there is the danger that it may become a 
super-Commission, 

An Ombudsman advises, investigates, co-operates, wields 
influence, but has not the power of reversing decisions 
of the Commission or overruling it in any other way. If, 
in course of time it is found that the exercise of those 
functions by the Ombudsman does not effect the improvement 
sought then powers should be given to the Minister of | 


Veterans Affairs to exercise the needed powers but subject 
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to the proviso that he is to exercise those powers 


upon the advice and recommendation of the Ombudsman. 


X. BACKGROUND TO REQUIRED LEGISLATION 


Rather than draft legislation, this member is submitting the follow- 


ing as a background to whatever legislation is required for the intro- 


duction of the principle of the Ombudsman for the Pension Act. 


(a) 


(b) 


(c) 


+4 ee Se 1) tae 
Conditions of Employment: The s 
Condi tlons << 


Title: A position should be established, under the 
Minister of Veterans Affairs, known as the Ombudsman 

for the Pension Act. 

Appointment: The Ombudsman should be appointed by the 
Governor-in-Council on recommendation from the Minister, 
following consultation with the Standine Veterans Affairs 
Committee of the House of Commons. This anpointment must 
be made without reference to political affiliation and 
solely on the basis of nis fitness to perform the duties 
of his office. He need not necessarily have professional 
qualifications, but should be a man of stature and should 
be acceptable as a spokesman for those who will require 
his services. At the same time, he should be the type 

of person who would assist and protect personnel employed 
in the administration of the Pension Act, and who would 
recognize his responsibility to the public. 


alary should be on a level 


above that of the Chairman of the Canadian Pension Commis-=- 
sion. The Act should provide for his retirement at the 
age of 75. He may be removed for cause, by majority vote 


In all other respects, including pension and 


of Parliament. 


+ > : a ° oO * 
sick leave, he should be subject to the Civil Service Act. 
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(da) 


(e) 


(f) 


(g) 


Filling of Vacancy: Should it become necessary to appoint 


an Ombudsman, or fill a vacancy when an Ombudsman dies, 


retires or resigns or is removed from office while Parliament 
is not in session, the Governor-in-Council may appoint an 
Ombudsman on the recommendation of the Minister of Veterans 
Affairs who shall hold office until an appointment has been 
recommended by Resolution of the Standing Veterans Affairs 
Committee of the House of Commons at the following session 
of Parliament and acted upon. 

Investigation of Grievances: The Ombudsman may investigate 
any application for any benefit under the Pension Act ,. oF 
any complaint made to him in regard to the administration 
of the Pension Act. 

Referrals on Own Initiative: Where the Ombudsman, as a result 
of an examination of a policy or procedure of the Commission, 
is of the opinion that the matter should be brought to the 
attention of the Commission, he may do so in any manner he 
sees fit. Such information may come to his attention by way 
of a petition from an aggrieved person, from a complaint re= 
gistcred by any person or organization who may have an interé 
therein, or from inspections carried out by the Ombudsman. 
Who May Petition: The Ombudsman may receive requests to 
investigate applications or complaints from the ageorieved 
person or from any organization or person who may reasonably 
be said to represent the aggrieved person. Where a request i 
submitted by an organization or person representing it, the 
request must be made with the knowledge of the aggrieved 


person as indicated by his or her Signature on the request f 


(h) 


ee 


(3) 


(k) 
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In addition, any party who may fcel that he has a genuine 

interest in a matter coming within the Pension Act may 

bring it, in the form of a complaint, to the attention 

of the Ombudsman. The complaint must be signed and the 

complainant properly identified. Under no circumstances 

should the Ombudsman be required to rursue a complaint 

submitted anonymously. 

Refusal to Investigate: The Ombudsman, in Was sitezma tant 

may refuse to investigate, or may cease to investigate any 

grievance if he considers that: 

(a) It is groundless in that a remedy already exists. 

(bo) It is trivial or is not made in good faith; or 

(c) The pursuit. of. the investigation would not be in the 
public interest or in the best interests of the person 
aggrieved. 

Notice of Refusal: Where the Ombudsman decides he cannot 


investigate a grievance, or has ceased to investigate, he 


‘would be required to inform the aggrieved person and other 


interested person or organization. He should be required, 
also, to reveal his reasons in the advice, subject to the 
appropriateness of the situation and the necessity to pro- 


tect the interests of both the agerieved person and the public. 


The activities of the Ombudsman, 


Privacy of the Investigation: 


in carrying out an investigation of a grievance, should not 


be a public matter and his records, minutes and correspondence 


should not be the subject of public disclosure. 


5 + } ~aryandaman mav efor the Le ¢ 
Referral to Commission: The Ombudsman may refcr tne gr vance 


to the Commission, either in an informa] manner oF through a 


formal procedure. 
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(1) Action by the Commission on an Application: The Chairman 


(m) 


of the Pension Commission may take action on a referral from 
the Ombudsman as follows: 
Entitloment Applications 
(a) He may direct that leave to re-open be granted. 
(bo) He may direct that the Ombudsman's referral be 
placed before an appropriate board to consider 
leave to re-open, or 
(c) He may investigate the application personally. 
Diseretionary Applications 


(a) He may arrange for re-consideration by a quorum of 
the Commissions 


(b) He may arrange for & personal appearance of the 
applicant before one or more Commissioners under 
the authority of Section 7(3) of the Act; or 

(c) He may investigate the application personally. 

Complaints 

(a2) He may investigate the matter personally. 

Following a review of the application or complaint, | 

the Chairman of the Commission will advise the Ombudsman 

as to the action taken. | 

Ombudsman's Report: Where the Ombudsman has made a formal 
referral to the Commission, he will cetermine, by a review 
of the file or any other method he deems advisable, the 
course of action taken by the Commission and he may, in his 
discretion, prepare a report on the matter. These reports 
would normally be made under two categories as follows: 

Category A ~ Agreement with the Canadian Pension Commission 


Category B ~ Disagreement with the Canadian Pension Commiss: 


(n) 


(0) 


(p) 
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Such reports will outline the grievances investigated, 

cite the issues, provide a resume of the evidence, the 
conclusions drawn, and the reasons therefor. The Ombudsman 
should be required also to prepare a "letter of advice" 

to the applicant or complainant, with copies to those who 
represented him. 

Where the Ombudsman has conducted an investigation by way of 
informal referral to the Commission, he would not normally 
prepare a report, although he may do so in his discretion. 
In such case, he would be required to prepare the usual 


"letter of advice" to the applicant or complainant, with 


copies to those who represented him. 


Distribution of Reports: The Ombudsman's reports on his 
investigation will be made to the Minister of Veterans Affairs. 
These reports will be published quarterly with distribution to 
members of the Standing Veterans Affairs Committee of the 
House of Commons, to recognized veterans organizations and 

to the Parliamentary Press Gallery. Copies may be issued, 

on an individual basis, to other interested parties at the 
discretion of the Ombudsman. 

Annual Report: The Ombudsman shall make a general. annual 
report to the Minister of Veterans Affairs, and this report 
will be included in the Vinister's Report of the activitics 

of his Department. 

Access: The Ombudsman shall have full access to all prer 
2 aha 

and records of the Commission, the Vepartments of Veterans 
Affairs, and National Defence, (the lattcr svbject to security 


clearance ) and shall be given permission to confer in confidence 
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(q) 


(x) 


(s) 


(t) 


with any official of tho Canadian ‘ension Commission or the 
Departments of Veterans Affairs or National Defence, at his 
discretion. This will apply, as well, to members of the 
Ombudsman's staff on designation. 

Staff: Subject to financial appropriations the senior staff 
members in the office of the Ombudsman, will be appointed by 
the Governor-in-Council, on recommendation of the Ombudsman. — 
Clerical personnel required to carry on work of the Ombud smar 
will be provided through the Department of Veterans Agrairel 
Accommodation: The Ombudsman and his office staff will be 
quartered with the Department of Veterans Affairs. He and 
his staff should be attached to the Department for purposes 
of accommodation and other administrative requirements. He 
should have no other connection with the Deputy Minister of - 
Veterans Affairs. 
Oath of Office: The Ombudsman shall take an oath that he wi 


faithfully and impartially perform the duties of his office 


ole 


and he shall be commissioned by the Government for this purp 


Delegation of Authority: The Ombudsman should be empowered 
administer an Oath of Office to any person holding office un 
him. The Ombudsman may from time to time, by writing over 
his signature, delevate the authority he has uncer the Act f 
a specified period of time excent the nower of delegation. 
Normally such delegation of the powers of the Ombudsman wi 
be made only when he is absent from duty. In the event that 
circumstances create the requirement for a delegation of th 
duty of Ombudsman to a merber of his staff and the Ombudsmé 


not available to authorize the delegation, such may be dol 


(u) 
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the Minister of Veterans Affairs, subject to cancellation 

if and when the Ombudsman avzain becomes available. 
Privileges of Office: The Ombudsman should be able to carry 
out the duties and functions of his office with the same 
legal protection as that afforded to Commissioners under the 
Enquiries Act. This will apply, as well, to members of the 
Ombudsman's staff and his designation. He will not, except 
for the purpose of giving effect to his office, atts any 
information received by him in the course of his duties. 

No proceedings, civil or criminal, should lie against the 
Ombudsman or any person holding any office or appointment 
under the Ombudsman for anything he may doy or report, or 
say in the course or exercise or intended exercise of his 
functions under this Act, unless it is shown that he acted 
in bad faith. The Ombudsman and any such person as aforesaid, 
should not be called to give evidence in any court or pro- 
ceedings of a judicial nature in respect of anything coming 
to his knowledge in the exercise of his duties. Anything 
said or any information supplied or any document, paper or 
thing produced by any person jin the course of an enquiry, by 
or proceedings before the Ombudsman under this Act should be 
privileged in the same manner as if the enquiry or proceedings 
were in acourt. Any report made by the Ombudsman under this 
Act should be deemed as an official report made by a person 


required by his office to do so. 
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(v) Hearings: The Ombudsman should have authority to conduct 4 


(w) 


(x) 


(y) 


a hearing under the Enquiries Act. The Ombudsman should 
have the power to compel the attendance by subpoena if 
necessary, and examine under oath, any person who is an 
officer or employee of the Canadian Pension Commission, 
the Department of Veterans Affairs or the Department of 
National Defence. 

Reconmendations to the Commission: The Ombudsman should be 
required to suggest remedies to the Commission where he con- 
siders that improvement is required in ~rocedures, adminis- 
tration or policy. These should be made either in an in- 
formal proposal or in a formal presentation citing the 
problem and recommendations and the reasons therefor. - 
Iegislative Changes: The Ombudsman should be empowered to 
make recommendations to the Minister concerning amendments 
in legislation. These should be made in the form of a sub- 
mission, citing the historical backeround, the proposed reme 
and the reasons therefor, 
Outside Expert Opinions: The Ombudsman mst be empowered 
expend public funds to obtain exnert opinions from sources. 
Outside of the Canadian Pension “ommission ana the Departmer 
of Veterans Affairs. He should be accorded the same acces 
as any other Government officer to opinions from officials 
employed by the Federal Government, without charge. Should 
he require an opinion from sources outside the Federal Gove 


ment, he should be empowered to expend public funds for- tha 


purpose, 
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(2) Procedural Rights Within the Commission: The Ombudsman shall 
be required to determine, upon receipt of an application, as 
. to whether the applicant has exhausted his procedural rights 
within the Commission. If he has not, the Ombudsman shall 
inform him accordingly and the Ombudsman may not investigate 
such case further until the applicant has exhausted his rights. 
In a case of entitlement, this would involve a hearing by or 
for the proposed Entitlement Board, followed by denial of 
application for leave to re-open. In the case of discretionary 
benefits it would involve a denial of the request following 
a personal appearance under Section 7(3). The Ombudsman mst 
exercise due care that he does not interfere in an application 
Pe iaeeach is before the Commission. 
XI. CONCLUSION 
The Committee approved an arrangement detailed in the Minutes of the 
20th Meeting to the effect that this member would have available to him 
the services of Mr. H.C. Chadderton, the Committee Secretary. This member 
wishes to acknowledge the able assistance of Mr. Chadderton whose wide know- 
ledge of pension matters and government administration has been invaluable in 
the preparation of this Minority Report. Appreciation is due also to the 


other members of the Committee staif. 


Dated in Ottawa, Canada, this 29th day of June, 1967. 


Lp Ved 

a! 2; 4 : em 

—flonotrable’ W.J. Linda, : 
vember of the Committee to Survey the wor 


5 


and Organization of the Canadian Pension 


Commission. 
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CHAPTER 5 om 
SUPPLEMENTARY COMMENT 
MEMORANDUM BY MR. JUSTICE MERVYN WOODS AND COL. G.A.M. NANTEL ON THE 


FUNCTION OF A PENSION OMBUDSMAN, AS PROPOSED IN THE MINORITY REPORT 


PREPARED BY THE HONOURABLE WALTER J. LINDAL, Q.C. 


One of the most important aspects of this enquiry was the procedure for 
appeal in regard to applications under the Pension Act. Representations made 
to your Committee indicated considerable dissatisfaction with the existing 
provision under which Appeal Boards, composed of three Commissioners, dealt 
with entitlement claims where the applicant had been refused cases on the 
basis of initial and succeeding reviews of a documentary nature by quorums 
of the Commission. 

ran Committee Chairman and Col. Nantel, herein referred to as the 
majority members, have proposed an appellate procedure in the nature of a 
Pension Appeal Board, as set out in the recommendations in Chapter l, hereof. 
Judge Lindal has filed a Minority Report proposing the institution of a 
Pension Ombudsman. 

The majority members of your Committee consider that the recommendation 
regarding a Pension Appeal Board is self-explanatory, and requires no further 
supporting comment. We do wish, however, to record our views regarding the 
proposed Pension Ombudsman. 

There are certain general observations which might be made on the 


function of the Ombudsman. It is a subject now much discussed in Canada, 


but it appears fair to say that the nature of the operations of an official 


of this type is still-not clearly understood. 


Alfred Bexelium, the Swedish Ombudsman, stated in an address in Toronto, 


Ontario, on June 1h, 1967: i 


aaa we enw ww eo OS SS ae 
~~ a SS To 
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*% As reported in the Financial Post of June 2h, 1967. 


Supplementary Comment 


The advantages of an Ombudsman mst not be exaggerated, 
His contribution to good government for natural reasons 
cannot be more than a rather limited one. He can take 
samples here and there, but not closely control the 
whole area of public administration. On the contrary 
he mast concentrate on a few projects of improvement of 
government. 
An institution of an Ombudsman is no cure-all and the 
Ombudsman must not be looked upon as an oracle ready 
to give answers on all questions and solve all problems. 
From the quotation given it seems clear that, in the opinion of the 
Swedish Ombudsman, a person holding this appointment cannot and should not 
be involved in the detailed administration of one aspect of governmental 
activities. 
The following observations can be made on the role of an Ombudsman. 
l. He appears to be a special kind of investigator or 
people's advocate ranging over the whole area of 
Government administration. 
2e It appears that his proper role is to focus his 
attention on separate and outstanding cases presented 
to him, leading either to rectification of injustices or 
changes in legislation and policy. These results occur 
not because the Ombudsman has any power to do anything 
but rather because of the force of his investigative 
efforts or his persuasive powers. 
With the help of the publicity given to his reports, 


the various agencies of the Government alter previous 


decisions or policies in some but not all cases. 


L2vz 


Supplementary Comment 

Proceeding from these general observations to the Minority Report, 
the following comments are made thereon: 

No matter how the terms of reference and the role of the Pension Ombudsman 
are defined, ‘1: would become a sinzle purnose official whose only function 
would be to deal with pensions. ‘Regardless of what may be said about the 
exceptional power of his office and the informality of his proceedings, it 
seems evident that in a reasonably short time his activities would become 
part and parcel of the total pension administration. They would thus become 
subject to the same strictures as the appellate tribunal. Inevitably there 
aula have to be formalization of proceedings in an attempt to achieve con- 
sistent treatment and all the other necessary characteristics of an on-going 
and continuous administrative process. 

It seems apparent that the major defect in the Ombudsman's role in pension 
administration would be that he could himself do nothing to alter or rectify 
decisions. From this standpoint the substitution of an Ombudsman for a proper 
appellate tribunal represents an imperfect and inadequate answer to the pro- 
blems your Committee has considered. 

It is clear that the main role contemplated by the Ombudsman is that 
in one way or another he would use his powers and influence to have the 


Pension Commission review a decision which it has already made. 


BB fe 


Supplementary Comment 
It appears to be assumed that the Cmbudsman, by virtue of his high 


office and the publicity attachéd to his activities, would be able to 


influence the Commission in many cases to reverse decisions where it 


might not have done so under the present appellate procedures it employs. 
A number of observations can be made on this point as follows: 
1. It seems reasonable to say that only in the most 
unusual and extraordinary cases would the force 
of the Ombudsman's position and publicity be of any 
consequence in obtaining a reversal of previous 
decisions. 
2e One of the most serious and telling complaints 
against the present system is that the pensioners! 
right of appeal is limited to the organization which 
has rejected its plea in the first instance. It 
is difficult to see how the intervention of the 
Ombudsman over a period of time would remove the 
apparent sense of injustice which seems to be 
created ‘by this situation, 
The Minority Report appears to suggest that the procedure of 
intervention by the Ombudsman is not likely, over a period of tim, 
to result in appreciable alteration of the Pension Commission's decisions 
or policies. Hence the Report recognizes that the Pension Ombudsman 
should report to the Minister and proposes that, if an Ombudsman fails, 
the Minister himself ultimately will have to be clothed with power to 


reverse ar alter Pension Commission decisions or policies on the 


recommendation of the Ombudsman, 
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Supplementary Comment 


It seems reasonably clear to the majority members of your Committee 
that unless the special function of the Pension Ombudsman is closely tied 
in with a ministerial or other power to reverse and alter decisions of the 
Commission, the present state of unrest will be perpetuated and indeed 
aggravated. Presumably the creation of an ombudsman will, no matter how 
carefully his functions are defined, create a high degree of expectation 
that he can and will do something. If, as the above analysis suggests, his 
activities produce positive results in only a marginal number of cases the 
present criticisms of the pension administration will only be increased, 

The basic issue which your Committee faced was to establish procedures 
which are acceptable to those seeking benefits under the Pension Act, and 
which can be expected to do something effective to help them. There is a 
large and continuing volume of cases before the Commission, many of which 
are capable of appeal and review on a variety of grounds. From the stand-= 
point of orderly administration, in the view of the Majority Members it is 
no answer to this problem to have it dealt with by the irregular interventions 
of an ombudsman in specific cases. The only effective answer in terms of 
proper administration is to establish a working procedure whereby all appeals 
can be properly considered. 


It seems obvious that the special role of an ombudsman is to deal with 


’ : : 2 ~ oy ‘ > i 11S 
situations including those where appeals are not possible and to use h 


extraordinary powers coupled with the force of public opinion to obtain some 


P ; or Bed Sain m B budsman appears 
kind of reconsideration of unjust decisions. The case for an omb pp 


less compelling where proper appellate procedures exist. 


5 i t xperi with previous 
The Minority Report refers to the unsatisfactory experience with p 


-6 nroceaures he P ion Act. These 
experiments in Canada with appellate procedures under the Pensi ° 


have been fully dealt with in the main Report. The recommendations therein 
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Supplementary Comment 


suggest an appeal procedure which would be structured and operated so 


that the mistakes of the past will not re-occur, 


One final opinion might be made about the operation of the proposed 
Pension Ombudsman. Considerable stress is placed in the Minority Report on 
the fact that the Ombudsman would and should conduct his enquiries confident- 
ially. It appears to be assumed that the average pensioner affected by this 
proceeding would be content to make some kind of a written submission to the 
Ombudsman which would result in the Ombudsman conducting enquiries confident. 
ially and ultimately making a report based thereon. 

It is the view of the majority members that appellants under the Pensiot 
Act, over a period of time, would come to regard the Ombudsman as just anothe 
bureaucrat who hears their representations and ultimately renders a decision 
which may or may not be favourable. This does not meet the major complaint 
that these proceedings are too frequently held behind closed doors and that t 
applicant has no proper opportunity of examining for himself the various docu 
and facts upon which decisions are made. The institution of an Ombudsman WOl 


not, in the view of the majority members, meet the requirements of the situa 


Mervyn ‘loods, 
Chairman, 


Dated at Ottawa, Ontario 


August 25, 1967 


wee Ps ee 
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A.M. Nantel, (Col.) 
Member. 
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OHAPTER L6 
CONCLUSION 


This conclusion provides explanation concerning the work of your 


Committee, together with added comment regarding the Canadian Pension 


Commission, and some further recommendations and Suggestions, largely 


in respect of administrative matters. Your Committee's acknowledge- 


ments are included as well. 


Time Required 


Your Committee appreciates that it was your hope initially that 
its work would be completed within the space of a few months. 
This has not been possible for a number of reasons. 

To begin with the members of the Committee were not all appoint- 
ed until well into December of 1965. This we understand was at- 
tributable to the fact that, after accepting appointment, one 
nominee withdrew because of a change in employment. It took some 
weeks to find a replacement. In the meantime, the other two 
Committee members proceeded to secure a secretary. Staff and 
office facilities were arranged for, and advertisements were 
published inviting representations. As a result, the earliest 
that hearings could be held was January of 1966. 

While everyone appearing was most co-operative, there were 
delays due to the necessity of meeting the convenience of many 
of those who appeared. The members of your Committee have also 
had to meet the demands of their respective callings and have 
not been free to devote their full attention to Committee activities. 


The Chairman has endeavoured to carry his full share of the work 
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Conclusion 


of his court in Saskatchewan. His absences to attend to the work 
of your Committee have been made possible through the cooperation 
of his colleagues on that court. While Judge Lindal is retired 
from the bench, he is a man of diverse activities and responsi- 
bilities. These on occasion have required attendance elsewhere. 
Colonel Nantel has continued to carry out his duties with the 
Judge Advocate General Branch of the Canadian Forces in the 
Province of Quebec and, since the establishment of your Committee, 
has experienced two moves and one change of command. 

Apart from reasons arising from personal circumstances there 
are other reasons for delay. Noteworthy among these is the extent 
of the response to the advertisements inviting submissions, These 
greatly encased our expectations, The extent of our task was 
increased by the fact that it was necessary to secure and co- 
ordinate a lot of information, This was not available in one place 
and, in effect, had to be ferreted out from various sources as the 
hearings progressed. This took time as well, If you add to this 
the inconvenience of distance that all national committeas ina 
country as vast as Canada must accept, the time problem of your 
Committee will be appreciated, 

Survey Overdue 

It is apparent to your Committee that the present review is 
long overdue. The operations of the Pension Commission are exten- 
Sive, complex and unique. Those administering it are given exten- 
Sive responsibility and power. Their task is exacting and fraught 


with a multiplicity of problems. They disburse large sums of money « 


1299 


Conclusion 

On their decisions rest not only the legal rights, but in large 
measure, the well-being of thousands of our citizens. In the 
course of administration patterns form and methais are evolved. 
There is an understandable tendency to let sleeping dogs lie. There 
is also a propensity to be satisfied with all that is not criticized. 
In other words, self-assessment or self-criticism has not been 
encouraged within the Commission. There is a tendency also to be 
content with an answer to a eeemrs Vice satisfies the one giving 
it. This is sound morally, bt it is often not sufficient for good 
public relations. Add to these the natural propensity for deadwood 
to accumulate and it is apparent that a fresh look is needed more 
often than every 30 yearse | 

The Pension Commission is, of course, an arm of the executive of 
government, clothed with extensive powers and enjoying a large measure 
of autonomy. Periodically, and on many occasions annually, it has 
to deal with sone of the representdions of veterans organizations. 
This involves explanations of scier anaes of its activities through 
you and your department. It goes without saying that the watch dog 
activities of these organizations are healthy. It is also apparent 
that they are both expected and welcomed. Sessions of the various 


affairs no doubt have a similar 


oa 
ve 


parliamentary committoes on veterans 


effect. While such reviews help, they cannot be expected to be 


comprehensive, They cannot fail, hewever, to arouse a defensive 


attitude on the part of the Commicaione Your Committee appreciates 


this,» 


As part of the public service, the Commission may well feel 
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some reticence in suggesting measures of reform. It is evident 
that it appreciates that its function is to apply policy as ex- 
pressed by legislation and not to form it. Your Committee has a 
full appreciation of this attitude as well. 

Some of the matters for which the Commission was critized should 


have been apparent to the Chairman and his staff. The disorganized 


state of directives is one example. In your Committee's view, many 
of the matters dealt with in this report have in effect just drifted 
into their present state. The Commission deals with very special 
ized problems and does this with an organization that is in many 
ways unique. Over the years it has done a good job. Its Chairman 
and those who have directed it have built up a good organization 
that functions well, There are, however, areas in which the Com- 
mission could have set its affairs in a better state of order. This 
of course, is not surprising after more than forty yearse 

It is true that veterans! organizations and others act as watch- 
dogs on the Commission's activities, This is effective and helpful 
both to the Commission and these organizations. It is suggested 
that the long delay between enquiries is not fair to those adminis- 
tering the Act. Any review of the large number of cases handled by | 
the Commission would, your Committee is satisfied, lead to the con — 
clusion that by and large it does excellent work. Since L933 
however, the complexion of life in Canada has changed in many ways. 
While there were many appearing before your Committee who had words 
of commendation for the Pension Commission, some of these referred 


to these changése 
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One stated: ! 


In the meantime, it appears to me that the Pension Act -- 
that is, as it affects those who were on service in the 

war -~j has tended to be rigidly and conservatively inter- 
preted, much as it might have had to be during the depres- 
Sion years, or even in the very early years of World War II. 
I think that this is reflected if we look over the history 
of the "benefit of the doubt" clause in the Pension Act. 


Another stated: ? 


ow, the ‘'ension Commission; first of all they are a res- 
ponsible body, and I would be the last one to encourage 
them to carelessly involve the state in years of expenditure 
on behalf of eppticants vnless there was a very sound 
basis for the application, but on the other hand, the 
opinion of the House of Commons, as I interpret it, is 
that Parliament wants to do for the disabled veterans, 

and for dependents of veterans, as much as it possib-y 

can in recognition of their services, and if we reach 

the stage where the House was objecting to careless 
procedure on the part of the Pension Commission, careless 
misuse of public funds, then there would be some reason 
for the Pension Commission to be extremely cautious in its 
application of the benefit of the doubt clause, but that 
is not the case. 


Since the inception of the Pension Act and the establishment of 
the Pension Commission in Canada, ve have seen the development of a 
long list of secial benefits. This lias to some extent been reflect- 
ed in the increased benefits in pension metters over the yearse 
However, there was certainly a strong feeling among a number of those 
who appeared before your Committee that basic Pension Commission 
thinking and attitude were not attuned to the widening scope of 


state assistance. 


no ee mee 


Need for Appellate Procedure _ 


sa 4 mmission was new 
The type of proceeding followed in the Commission was nev to 


is ss : Secebe ye 
the members of your Committce, each of whom has had experience i! 


, — ee ce mee Was 
one capacity or another with administrative tribunals. here was, 
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however, in all the representations little or no criticism of the 
form and structure of the tribunal. There was both criticism and 
suggestion with regard to its composition and some of its procedures. 
There were many requests for a further right of appeal to a body 
independent of iis Commission. In general the machinery for hand- 
ling claims was regarded as fair and effective. Your Committee 
has accordingly no recommendations for the abolition of replace- 
ment of any of the major administrators or tribunals which operate 
as part of the Commission. We do recommend some changes and ad- 
ditions but only a few that would interfere with the day to day 


operation and procedures of the Commission as constituted at present. 


Prestige of the Commission 


The Canadian Pension Commission, as established by the Pension koe 
is seen by your Committee as having the purpose of administering that — 
Act in the interest of veterans, members of the Forces and dependants 
of both so as to make this legislation effective. In our view this 
has been and is being accomplished. This is possible not only be- 
cause of the powers conferred on the Commission by the legislation 
but also because of the dedication of those responsible for its 
application at all levels. 

Your Committee would not imply that dedication should not be 
expected in all areas of public service. It is apparent, however, 
that the fact that the Pension Commission at all levels is staffed 
where possible by those who have served in the Forces serves to 


provide a greater measure of unéerstanding than would otherwise 


be the case, 
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The pension commissioners do not hold their positions thrcugh 
the Civil Service Commission. This, as is proper, sets them apart 
and this atmosphere, in one degree or another, permeates the entire 
staff. Your Committee found among some of the Commissioners a 
feeling that in some respects they fell into the category of poor 
relations in the government service. This was not probed extensively 
by your Committee, but any grounds that may exist to anciaer such 
feelings should be removed. The Canadian Pension Commission is 
seized with responsibility which reaches to the uttermost ends of 
the nation and which directly affects the well being and interests 
of a large but special group of Canadians who are to be found in 
every part of Canada and even outside its boundaries. ‘he body 
that administers the Pension Act should have prestige, not only with 
those it serves but in the eyes of the public service and the nation 
as a whole. 
Organization of Seinekasdints 

There was some suggestion in representations to your Committee 


that the Commission should be organized more on a regional basis 


for hearings by its appeal boards. It was also suggested that use 


be made of local people in the various localities where hearings 
are held to help man the boards. Your Committee was not impressed 
with these suggestions and is of the view that present coverage 

4s reasonably adequate. The present system subjects the Commis- 
sioners to ’ great deal of inconvenience through the extensive 


travelling involved in their itineraries. However, in the view 
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of your Committee, it does serve to give more uniformity than any 
system of a regional nature could give. The present schedule 
is demanding on the Commissioners. If more frequent hearings 
are needed at any time the answer should be sought in enlarging the 
Commission rather than in sub-dividing it. If a temporary increase 
is needed in the number of Commissioners the appointments could be 
ad hoc. 
Comparative Analysis 
Your Committee has, along with other Canadians, been proud of the 
fact that Canadian pension legislation and its administration have 
given to those who come under it a high standard of care and assist- 
ance, At the beginning of its deliberations your Committee shared 
with many others the view that Canada ranked high in the Western 
World in showing its gratitude to those who had served in its 
Forces both in times of national peril and in times of peace, 
While not now disabused of this view, your Committee was surprised 
to learn of the number of areas in which other countries had caught 
up to and even surpassed us. Your Committee's study was not es- 
sentially a comparative one so it did not investigate this aspect 
in depth. Most of the information regarding that which is done 
elsewhere came piecemeal and in relation to the specific areas 
the Committee was investigating. However, your Committee passes 
on the thought that with increased attention to veterans! problems 
in other countries their standards have been raised and Canada's 
relative position is probably not so pre-eminent as it once was. 
Your Committee has heard the Suggestion, from time to time, 


that Canada's pension program for disability and death arising 
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from military service is among the most generous of any in the world. 
Your Committee would not take issue with this appraisal, particu- 
larly as, in some vital areas of pension law, it appears to be 
completely accuratée 

There are two prime examples. The first is the "insurance 
principle" under which pension may be paid for any disability so long 
as it was incurred on, or aggravated during service, regardless of 
whether the disability was in any way connected with that service. 
The second example is the provision under which no deduction is 


made for a pre-enlistment disability, so long as the member of the 


Torees served in a theatre of actual war, provided that the dis- 


ability was not obvious at enlistment, and that there was no record 
of treatment of the disability prior to enlistment. These provisions 
do not oe in this broad form, in the legislation of any other 
country, in so far as your Committee can determines 
Notwithstanding the Oda icdecs generosity of these provisions, 
your Committee considers that the Pension Act in Canada requires 
considerable broadening in other provisions, as brought out in 
your Committee's recommendations. 
Research Facilities 
Your Committee staff encountered considerable difficulty in 
gard to the historical background 


carrying out the research in re 


of many provisions of the Pension Act. In regerd to those pro- 


visions dealt with in this Report, the historical development is 


fully explained herein, There is 4 need for continuity, and for 
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more research on other provisions, however; and your Committee 
suggests that the Commission establish improved facilities for 
this purpose. This would ensure that the full details concerning 
the development of all aspects of this pension legislation would 
be readily available, not only within the Commission and the 
Department, but to Members of Parliament, veterans organizations 
and other interested parties. 
Pension Increases in Discretionary Awards 
The basic rate of pension is subject to revision from time to 

time. This rate is fixed in Schedule "A" of the Pension Act and 
the basic rate for widows is set out in Schedule "BY", The rate 
for certain of the discretionary areas is also fixed in the Act. 
These are: 

ttendance Allowance as provided in Section 30(1). 

Clothing Allowance as provided in Section 30(2). 

Sickness and Burial Expenses as provided in Section 35. 

Dependent Parents Pension as set out in Schedule B. 

Dependent Brothers and Sisters Pension as set out in Schedule B. 

It has been the policy of the Commission to review the awards 

in the other discretionary areas as soon as practicable, following 
any general change in the basic rate of pension for statutory awards. 
Your Committee considers this practice to be fully satisfactory 
and it would not be feasible to attempt to make statutory provision 


for awards which must necessarily be made at the discretion of the 


Commission. 


Conclusion 
9. Payment for Medical Opinions and Fees 
Your Committee noted the comment from Dr. W.F. Brown, Chief 
Medical Adviser of the Commission, to the effect that medical 
experts were prepared to provide opinions to the Commission at a 
nominal charge or in some instances without payment. This action 
is commendable, but your Committee seriously questions whether it 
is a satisfactory practice. It is suggested that the Pension Com- 
mission should establish a firm policy regarding payment for specialists' 
a ieneneoaired from personnel employed outside of the Canadian 
Pension Commission or the Department of Veterans Affairs, such pay- 
ment to be at a reasonable rate, and to be revised from time to time, 
© accordance with any adjustments which may be necessary in regard 
to economic conditions. 
Vour Committee considers, also, that the Commission should 
review the amounts authorized for payment for expenses of appli- 
cants and witnesses appearing before the Gommission. These rates 
must be realistic, and arrangements should be made for their revision 
from time to time, as necessary. 
10. Liaison with Minister's Office 
It appeared to your Committee that a necessity could exist to esta- 
blish a staff advisory facility with your office, in regard to pension 
matters. Your Committee noted that extensive use is made of the Vete- 


re ts i : wait 
rans! Bureau to prepare correspondence for the Minister's office, with 


the result that, in many instances the Bureau staff was required to explain 


the reasons why pension could not be granted. 
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Bureau and that its officers should be, in so far as is possible ,inde- 
pendent of both the Commission and Department, leaving its responsibil. 
as that of advocate for the applicant. A full explanation of this aa 
lable in the section of this Report dealing with the Veterans’ Bureau. 

The Pension Commission is free to operate independently of direction 
or control of the Minister. This traditional arrangement has been the 
sistent policy of all Governments and all Parliaments since the incept: 
of the Pension Act in 1919. Your Committee desires to emphasize and ai 
the importance of this arrangement. It serves to protect the Comaeam 
and the administration of pensions = from political interference or co 
Also, it is intended to create an atmosphere of independence and imeem 
tiality for the administration of pensions. 

Because of this arrangement, which provides an independence from min 
terial control for the Commission, your Committee detects a possible b 
down in the manner in which a Minister of Veterans Affairs can receive 
advice concerning the effectiveness or sufficiency of the provisions 
the Pension Act. 

In illustration, if a Minister of Veterans Affairs received a repre 
tion concerning an amendment, and referred such to the Pension Commiss 
it might be considered that he was interfering with the autonomy of bh 
Commission. Even if the autonomy question were not at issue, there w¢ 
still be the possibility that the Commission, if opposed to the matte! 
could prepare advice for the Minister which could have the effect of | 
fying the representation. If the matter in question happened to be 0: 
technical nature, possibly involving some intricate point of pension 


it would not be feasible for the Minister to proceed avainst the advi 


of the Commission. : 


Conclusion 

The role of the Deputy Minister of Veterans Affairs is 
germane to this issue . The Pension Act states, in Section 
3(3), that the Chairman of the Pension Commission shall 
have the rmk of Deputy Head. This places him on equal 
terms with the Deputy Minister of Veterans Affairs. Hence, 
the latter should not be in a position to advise the Minister 
on pension matters, particularly where there is the ia sties tat 
of conflict with Commission policy. 

In summary then, the position seems to be that the 
Veterans! Bureau should not, in your Committee's view, 
undertake responsibility other thm that of serving as 
an advocate for the veteran. The Deputy Minister and his 
departmental staff are not in a position to assist the 
Minister in regard to policy matters which may be contro- 
versial in the view of the Commission. Thirdly, there 
are ample reasons why the Pension Commission itself must 
remain autonomous and probably should not be placed in the 
position of having to advise the Minister in regard to spe- 
cific complaints against itself, or on legislative matters, 
particularly where controversy may involve Commission inter- 
pretations. 

This leaves the problem properly within the Minister's 
office -- and your Committee recommends therefore that, in 


order to handle this responsibility , provision should be made 


for a senior civil servant on the Minister's staff to 


specialize in pension matters. 
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The specifications for this position should probably require 
the encumbent to have specialized knowledge of the Pension Act. 
His duties could include that of handling correspondence dealing 
with the Pension Act, of advising the Minister in regard to par- 
liamentary enquiries, and of keeping the Minister fully informed 
in regard to Pension administration. This adviser would be able to 
undertake studies concerning the efficacy of provisions of the het, 
at the direction of the Minister. 

The appointment, if approved, should be of a permanent nature 
as its effectiveness would come from having an experienced person 
available within the office of the Minister who could advise on 
all matters in respect of the Pension Act. 

The suggestion regarding the appointment of an adviser on the 
Minister's staff to deal with pension matters should be viewed in 
the light of the position of the Minister in respect. cf pension 
matters. 

It has to be recognized that in a free ny society an 
autonomous commission dealing with important matters touching a wid 
section of the public cannot operate in a vacuum. Where a member of 
the public wishes to question a particular decision of the Commissi 
or its general policies and practices, he naturally will address 
self to the Government and more particularly to the Minister throug 
whom the Commission reports to parliament. Both the Government and 
the Minister are thus put in a position where they cannot fail to — 
respond to such enquiries. Moreover, consistent with their genera. 
responsibilities, the Government and the Minister mist be consider 


desirous of assuring that the Commission is functioning in a way w 
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is consonant with the general purposes and intent of the Pension 
Act. It therefore follows that there has to be some liaison 
between the Office of the Minister and the Commission through 
which the Minister can be properly advised of the Commission's 
activities. 
Having regard for the general principle of autonomy, the 
finister's main concern mst be that of keeping himself informed 
to the extent necessary about the activities of the Commission, 
without being put in the position where he interferes or appears 
to interfere with the Commission's work. 
Clearly the Department of Veterans' Affairs itself cannot provide 
a connecting link between the Commission and the Minister: The’pro= 
cedure, heretofore adopted, of using the facilities of the Veterans' 
Bureau for this purpose is obviously an expedient developed over the 
years because no other machinery was available. It is unsatisfactory 
for all reasons heretofore stated in the Report. It has the added 
disadvantage that it is certainly not the proper role of the Veterans 


f the 


} 5 ‘a nHliicv of Fg 
Bureau to make assessments on the general operations and policy of e 


islative changes 


Commission or recommendations to the Minister as to legislative 
; | W134 eer a 
It therefore follows that the case 1s clear for the establishment ol 


e - . * ug hat + 5 1 £5 - 
some special liaison section in the Minister s o1lice. 


OL 


Conclusion 


ll. Role of the Commission in Regari to Legislation 
LACLEDE LICL EIS ALLEN LEG ELL DOL ALDEN LL ALIA CEE NI ee ee ee Rs ee 


Your Committee has noted a possible reluctance on the part of the 
Commission to advanse suggestions regarding amendments to the legislation. 
As your Committee understands it, the Commission policy has been that the 
Act must be accepted as passed by Parliament, ami apply it as best it ca 
Should the Commission encounter difficulties becaise of the wording of 
statute, it has taken the position that it must accept the consequences, 
and that it is not its proper role to make comment thereupon, 

Your Committee has been unable to determine the source or reasons 
for this apparent policy - and is not aware of whether it is one in which 
the present Chairman and members of the Commission agree. It is perhaps 
sufficient for the present to suggest that, if this policy is beirg 
followed, serious consideration should be given to relaxation of it. 
Your Committee visualizes that no useful purpose could be served by a 
Commission of this nature divorci ne itself from the responsibility to 
advise the Minister or the Government should it ‘detect in its day-to-day 
operations, what could amount to a demonstrable shortcoming in the 
legislation it administers. 

It appears to your Committee that there are at least two methods by 
which the Commission could advance proposals, where it was considered 
that legislation might require amendment. These are: 

(1) where the Commission came to the conclusion, in an indivi 
case, that it was necessary to refuse a pension applicatit 
because of legislation which, in the view of the Commissi 
might be too restrictive or might in some other manner 
amendment, that particular decision could be forwarded t 


Minister, with -1 appropriate comment from the Commissi 
vo 


Conclusion 
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(2) in its Annual Report to the Minister, the Commission could, 
with absolute propriety, call attention to situations which 
could conceivably require legislative action. 

Commission Compliment ed 

While the Report is more comprehensive than was initially felt 
necessary, it is to be noted that the sum total of the complaints 
is only a portion of the case load amd work of the Pension 
Commission. 

A Report such as this concentrates on areas where there is 
criticism. The Report is by and large critical of the work of 
the Comission. This is so because there is no need to dwell on 
areas that are operating to everyone's satisfaction. Your Committee 
would point out that many complim ments were paid to the Commission by 
those appearing and your Committee believes that these accolades are 


* 


well merited, In pointing out areas that need attention the fine 

service that has been end is being performed should not be overlooked. 

It will be apparent also that in many instences it is not the Com- 

mission but the legislation that needs attention. 

Necessity for full disclosure 
Posdbly the most serious flaw in the administra ion of the 


i n h sndency of the 
Pension Act, in the view of your Committee, is the tendency ot 


Commission to view its oper ration as one which can best be carried 


out on the basis of providing only limited public information 


= aa ~—, 
in regard to its policies and interpretations 
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| Throughout this Report, your Committee has observed upon several — 
instances of this. For example, the Zommission dozs not issue direc. 
tives for publication outside the Commission. It does not as a cent 
rule, attempt to lay down interpretations (presumably on the premise 
"to Fy CR oe The all important area of medical advice 
the Commission staff is handled on the basis of a confidential "white 
slip", a full discussion of which appears in the Chapter dealing wil? 
the Medical Advisory Branch. The testimony given at Appeal Boards 
is not recorded except that of a medical nature, and even then, such 
is transcribed only if the application fails. Another exenoies the 
refusal of pension on the grounds of pre-enlistment disability with- 
out the production of evidence upon which the decision is taken. 
Lastly, the Commission does not, as a general practice, prepare its 
written decisions in sufficient detail to provide the applicant and 
those who represent him with a full explanation of the reasons for | 
an adverse decision. 
Your Committee does not sugzest that this seeming predisposi tigi 
to operate "sub rosa" has been harmful to the pension applicant. 
recommendations in this Report concerning the necessity for full dis: 
closure are made more in the light of an apparent requirement to es- 
tablish ground rules for the operation of the Commission which would 
eliminate the possibility of it being criticized. The air of secrec, 
which appears to have surrovnded the administration of this Act shou] 
disappear. Directives shonld be published and should be available t 
all concerned. Official interpretations of the Commission should De 
promulgated through medium of these directives. Medical advice from 


the medical staff should be written in the form of official medical 


Conclusion 
precis which are available, and which could be openly challenged 
by the applicant and those who represent him. All testimony should 
be recorded. Pension should be refused on the grounds of pre-enlist- 
ment origin only where the evidence is produced. Decisions should 
be written in sufficient length to furnish an explanation of the 
Commission's reasoning. 

The main reason for the long-established policy - still extant - 
of operating, for the most part, in a private manner is possibly 
based on tradition. When the Pension Act first came into being in 
1919, there was probably justifiable concern among the administra. 
tors regarding the possibility of this lezislation being turned 
inbewaleort of “free sforgall", encouraged (by a hich feeling of tra- 
titude on the part of the country for those who had returned tri- 
umphant from war, but maimed 8S a consequence. 

So called "pension scandals" were not unheard of in the days 
immediately following World War I. In the book on this subject en- 
erence "Pensions and the Principles of their Evaluations" published 
in 19195 the authors referred to possible abuses in the pension 
system. They related the history of "the United States Pension 
Fund", as follows: 

United States Pension Fund - in 1899 there were 991,519 
pensioners, the annual cost of pensions was £27, 671, O10 
with office expenses of £700,000 in addition; while in 


5 Seal yar h 
1911, 45 years after the Americans' last zreat war, the 


annual amount paid in pension has risen to £ 32,000,000. 
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* Pensions and Principles of their Evaluations, C.v. Mosby Company, 1919, p13 


Conclusion 
A passage from the book then stated: 


While it would be ungenerous to withhold our admiration 
for the United States Pension Fund, we must not lose 
sight of the temptations it afforded to imposition. 
Such that, in the words of an Americam general, "It 
has come to pass that those who were merely on the Rolls 
for a few days and the malingerers and deserters all 
march as veterans of the great conflict upon a parity 
with the noble men who volunteered and fought to the 
finish", 

Nor when we revert to the experiences of our own 
country in this respectcan we flatter ourselves that 
we were immune from gross abuse. Thus Marshall remarks 
that "of about 26,000 pensioners that were in Ireland 
in 1828, 6,000 were, upon examination, found fit for 
service in the field or in a garrisons; and when the 
pensioners who receive less than one shilling per day 
in Great Britain were exanined early in 1831, from one- 
third to one-half of the whole number were found fit for 
military duty. In one statimof 1,300 pensioners which 
were inspected, 600 were returned fit for duty. The most 
Surprising recoveries had taken place. Men who had been _ 
discharged as blind were restored to sight, the deaf heard, 
and the lame ceased to halt", 


It is understandable that the Board of Pension Commissioners may 
have felt fully justified in adopting the, viewpoint that the admini- 
stration of the new Canadian Pension Act should be approached with 
extrems caution - and that it would be easier to exercise control 
of its provisions if the requirement to make public any detailed 
knowledge of the administration could be avoided, Assuming that 
this was the basis of the Board's approach to the dissemination of 
information regarding its operations, it can be seen that succeed- 
ing Boards and, Commissions charged with the administration of this 
Act, have been faced with a traditional policy of what might be 
termed "operation privacy". 

This may have been acceptable in the early days of pension ad= — 
ministration in Canada. It is not acceptable now ~ and the basis 


your Committee's proposal in this rega-d is that the Conmi ssion's op 


Conclusion 


1h. 
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should undergo an almost complete reversal which would then see 
the Commission operating in a policy of what might be termed 
"full disclosure", 
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16. Significance of the Report 


Your Committee noted that, for many years following its enquir 
the Report of the Royal Commission on Pensions and Re-establishme 
of 1922-192), was referred to by pension administrators, veterans 
organizations, and others. The Report of The Committee To Invests 
gate into the Administration of the Pension Act in 1932 was also 
used extensively for reference. In fact, both the 1922 -192) Roy 
Commission and the 1932 Special Committee Reports are still aut 
tative sources of information in regard to the Pension Act. 

Having regard to the use made of these previous eenorie 
Committee has considered the possibility that this current report 
will also be of use as a reference work. For this reason your | 
Committee has gone to some length to provide the historical haa 
of those areas of the Act which it inquired into, and to support 
as fully as possible, its contentions in regard to the lepislativ 


provisions. 


to come across an interpretation or submission, prepared either 
by those within the Government or persons outside of the Governme 
usually representing veterans interests, in which a éonc yea 
drawn by either the Royal Commission or the Special Committee 
cited as having some validity, Your Committee felt that, in vie 
of the possibility that its conclusions and opinions could be 
cited similarly in future years, the Report should set out fully 


background of each question, and basis of the Committee's intent 


Conclusion 


17. General 

The Chairman and members appreciate your confidence in en- 
trusting to them this interesting and important task. Preparing 
this Report has been a large undertaking and one which your 
Committee believes to be essential. It is hoped that your Committee's 
proposals are clear. It has been the Committee's intention to avoid 
over-simplification. Hence, this is intended as a detailed report 
which provides full explanation of those questions which your 
Committee has studied. Its decision were reached only after very 
considerable and earnest consideration. Some ideas were thoroughly 
canvassed and discarded and it is the Committee's belief that the 
recommendations being submitted herewith will achieve a legisla- 
tive base and an administration for pension for disability and 
death due to military service which is equitable, efficicnt, and 


consistent with the requirements. 
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The Chairman and members of your Committee, appointed to 
enquire into the organization and work of the Canadian Pension 
Commission in accordance with the terms of Treasury Board Minute 
TB 65U17 of September 8th, 1965, submit to you this Report, 
together with the separate Minority Report of the Honourable 
Walter J. Lindal,a member of this Committee wd a Supplementary 
Comment thereon by the majority members, Mr. Justice Mervyn 


Woods and Col. G.A.M. Nantel. 


Ofpervp» Dovel 


Mervyn Woods, 
Chairman. 


Wed. Lindal, 


Dated at Ottawa, Ontario. 


March 22,1968. 


A.M. Nantel, 
bear. 
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